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1. Introduction 

Our common humanity demands an acceptance of a duty of care by all of us who live 

in safety towards those who are trapped in zones of danger. In the vacuum of 

responsibility for the safety and security of the marginalized, stigmatized and 

dehumanized out-groups at risk of mass atrocities, both POC and R2P provide points of 

entry […] for the international community to take up the moral, political, institutional 

and military slack.1 

Our age has confronted no greater ethical, political and institutional challenge than securing the 

protection of civilian populations, as victims of both armed conflict and of mass atrocity crimes.2 

Over the second half of the twentieth century civilian populations became increasingly subject to 

the horrors of “civil wars, insurgencies, state repression and state collapse”.3 Inter-state conflicts 

between uniformed armies4 gave way to “civilian-based civil wars”5 between rival armed groups.6 

The slaughter of civilians in internal wars across the globe has emerged as an established goal of 

military actors - whether as a strategy for the accomplishment of further war objectives or as a war 

objective per se.7 Both in peacetime and war, torture, rape, extrajudicial killings, starvation, forced 

displacement, expulsion or persecution of men, women and children, for no other reason than their 

race, ethnicity, religion, nationality, class or ideology, has been a recurring stain on the world’s 

collective conscience.8 A considerable number of communist and newly-decolonised countries 

commit grave violations of human rights on a daily basis as a matter of internal policy, and the 

principal victims of this violence are their own people.9 

The major armed conflicts in the last two decades, including Liberia, Somalia, Iraq, Afghanistan, 

Burundi, Timor Leste, the Democratic Republic of Congo (DRC), Sierra Leon, Kosovo, Darfur, 

Syria as well as humanitarian disasters of Rwanda and Srebrenica, and the failure of the 

                                                           
1 Francis, A.; Popovski, V.; Sampford, C., Norms of Protection: Responsibility to Protect, Protection of Civilians and 

Their Interaction, p. xiv, 2012. 
2 Evans, G., "Responding to Atrocities: The New Geopolitics of Intervention", in SIPRI Yearbook, p. 16, 2012. 
3 The Responsibility to Protect, ICISS, p. 1, 2001. 
4 Orchard, P., "The Perils of Humanitarianism: Refugee and IDP Protection in Situations of Regime-Induced 

Displacement", in Refugee Survey Quarterly, vol. 29, p. 40, 2010. 
5 Ferris, E., The Politics of Protection, p. xv, 2011. 
6 Thakur, R., "Libya and the Responsibility to Protect: Between Opportunistic Humanitarianism and Value-Free 

Pragmatism", in Security Challenges, vol. 7, p. 14, 2011. 
7 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians in Armed 

Conflicts, p. 4. 
8 Evans, G., "Responding to Atrocities: The New Geopolitics of Intervention", in SIPRI Yearbook, p. 16, 2012. 
9 Thakur, R., "Libya and the Responsibility to Protect: Between Opportunistic Humanitarianism and Value-Free 

Pragmatism", in Security Challenges, vol. 7, p. 14, 2011. 
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international community to respond effectively to these tragedies resulted in two major innovative 

international initiatives aimed at improving the protection of civilians.10 

On the one hand, the responsibility to protect (R2P) evolved as a solution to the long-standing 

political debates surrounding humanitarian intervention and spoke eloquently to the need to change 

the UN’s normative framework in line with the changed reality of threats and victims11. It 

represents a re-conceptualization of the relationship between state sovereignty and human rights12 

and takes its focus at atrocity crimes - the large-scale and systematic use of violence against 

populations both in times of peace and war, which include genocide, war crimes, ethnic cleansing 

and crimes against humanity. Simply put, the R2P includes three concurrent and mutually-

reinforcing responsibilities, or “pillars”: 1) the primary responsibility of the state to protect its 

population from genocide, war crimes, ethnic cleansing and crimes against humanity; 2) the 

residual responsibility of the international community to assist states in their protection efforts; 3) 

the international responsibility to take collective action, should host states manifestly fail to 

shoulder its protection mission.13 

On the other hand, the human rights scourges of the 1990s paved the way for the further 

development of a much older protection paradigm: the Protection of Civilians in Armed Conflict 

(POC) spearheaded by the UN Security Council (SC).14 Before the R2P norm even emerged, the SC 

in 1999 began mandating peacekeeping missions to protect civilians from the threat of violence. 

Since that time the Council has included POC as a central task in more than 10 UN peacekeeping 

operations (PKOs).15 The contemporary conceptual framework of POC, thus, includes four inter-

related perspectives: combatant POC (or narrow POC), peacekeeping POC, Security Council POC 

                                                           
10 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians in 

Armed Conflicts, p. iv. 
11 For an account of the UN's transformation since 1945, see Thakur R., The United Nations, Peace and Security: From 

Collective Security to the Responsibility to Protect, 2006. 
12 Thakur, R., United Nations, Peace and Security, p. 245, 2006. 
13 For detailed overview, see Implementing the Responsibility to Protect, UNSG, 12 January 2009. 
14 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians in 

Armed Conflicts, p. 4. 
15 Francis, A.; Popovski, V.; Sampford, C., Norms of Protection: Responsibility to Protect, Protection of Civilians and 

Their Interaction, p. vi, 2012. These operations include, inter alia, UNOCI in Cote d’Ivoire, MONUSCO in the DRC, 

MINUSTAH in Haiti, UNIFIL in Lebanon, UNMIL in Liberia, UNMISS in South Sudan, UNISFA in Abyei, UNMIS 

in Sudan and UNAMID in Darfur. Smith, M.; Whalan, J.; Thomson, P., “The Protection of Civilians in UN 

Peacekeeping Operations: Recent Developments”, in Security Challenges, Vol. 7, p. 32, 2011. 
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and humanitarian POC (these four perspectives constitute altogether broad POC).16 

POC pre-dates R2P, but since the embracement of R2P in the World Summit Outcome Document 

(WSOD) of 2005, the question of the interaction between these two norms has arisen.17 Both 

principles are concerned with ameliorating human suffering from large-scale violence, have 

overlapping institutional structures and share similar legal frameworks and operational challenges. 

Their points of convergence were manifested in a number of the SC’s thematic POC resolutions 

including the landmark Resolution 1973.18 Where mass human rights scourges - defined for R2P 

purposes as “genocide, war crimes, ethnic cleansing and crimes against humanity” - are occurring 

during armed conflict or peacekeeping operation, the overlap is complete and undeniable.19 

However, since R2P and POC have evolved separately in the UN over the last decade without 

sufficient cross-references and mutual learning of lessons, the relationship between these two 

protection regimes has been considered by many as ambiguous and there are complexities and 

sensitivities involved in comprehending the substantial and practical peculiarities of the twin 

principles and their distinct functions.20 Thus, understanding the cross-cutting inter-relations 

between POC and R2P is crucial for both avoiding misinterpretation21 and gaps in responsibilities, 

and enhancing the potential capacity and mutual reinforcement of both doctrines. The gaps in 

protection created by the lack of knowledge and failure to complement the work of R2P and POC 

actors can undermine the protection of civilians22 and even lead to the commission of more human 

rights crimes. The history of peacekeeping operations over the last decades is one context where 

controversies over the civilian protection mandates have cost lives.23 Moreover, clarity is needed for 

international stakeholders to predict whether particular conflict situations will be approached via the 

prism of R2P or POC paradigm, and how the situation can shift from one to another, or embrace 

                                                           
16 The terminology of narrow and broad POC is borrowed from the policy guide “Enhancing Protection Capacity: 

Policy Guide to the Responsibility to Protect and the Protection of Civilians in Armed Conflicts”. 
17 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians in 

Armed Conflicts, p. 4. 
18 UNSC Res. 1973, S/RES/1973, 17 March 2011. 
19 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians in 

Armed Conflicts, p. iv. 
20 Ibid. 
21 Popovski, V., "The Concepts of Responsibility to Protect and Protection of Civilians: 'Sisters, but not Twins'", in 

Security Challenges, vol. 7, pp. 1-2, 2011. 
22 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians in 

Armed Conflicts, p. v. 
23 Herro, A.; Suthanthiraraj, K., Framing a Protection Service, in Francis, A.; Popovski, V.; Sampford, C. (eds.), Norms 

of Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, pp. 153-154, 2012. 
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both, as occurred in Libya in 2011.24 

Although the two concepts have co-existed for more than a decade, there is only a very limited 

literature on their comparative analysis and interaction.25 The SC Resolutions 1970 and 1973 on 

Libya referred to both protection norms and gave an impetus for a more substantial research in this 

area. Such a convergence of the two norms, albeit generating the fullest scope of protection of 

civilian populations in Libya, was not without implications and controversies and added even more 

amplitude to already existing misunderstandings and tensions relating to R2P and POC and their 

possible misuse. With roots in international humanitarian law (IHL), international human rights law 

(IHRL), and refugee law, and based on empathy for the weak and vulnerable that is common to all 

cultures, both POC and R2P can meet concerns about abuses and misappropriations.26 But in order 

to do so, they must be thoroughly studied and properly understood. 

The present paper seeks to provide for the comparative analysis of the two regimes in terms of their 

origin, evolution, legal basis, structural components and applicability to various situations and 

clarify the normative, institutional and operational inter-relations between R2P and POC. That 

being said, the paper examines ways in which R2P can add practical, legal and normative value to 

the POC agenda and vice versa. By doing so, the paper lays out a normative framework of how to 

strengthen the protection capability of both concepts from gross mass atrocity crimes. The research 

question will be predominantly approached through the prism of comparative legal methodology. 

That will allow to scrutinize similarities and distinctions between R2P and POC as well as to tackle 

the possible ways of interplay and “cross-contamination” between the separate components of the 

two protection norms. 

The analysis is focused on legal issues and is, therefore, only part of a much wider debate about the 

ethic, moral, practical, political and other problems the international community faces in cases of 

mass egregious human rights violations. Moreover, the paper places its focus on the most important 

issues of normative interaction between R2P and POC and does not seek to provide for a 

                                                           
24 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians in 

Armed Conflicts, p. 4. 
25 See, inter alia, The Relationship between the Responsibility to Protect and the Protection of Civilians in Armed 

Conflict, Policy Brief, GCR2P, 9 may 2011; Enhancing Protection Capacity: Policy Guide to the Responsibility to 

Protect and the Protection of Civilians in Armed Conflicts; Francis, A.; Popovski, V.; Sampford, C., Norms of 

Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, 2012. 
26 Francis, A.; Popovski, V.; Sampford, C., Norms of Protection: Responsibility to Protect, Protection of Civilians and 

Their Interaction, p. xiii, 2012. 
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comprehensive overview of all possible ways of synergy and mutual reinforcement between the two 

principles. 

The present legal inquiry is based on the interpretation of the existing legal framework, namely, the 

UN Charter, SC and General Assembly (GA) resolutions, international human rights conventions, 

other treaties, international case law, customary international law and general principles of law. 

Moreover, the paper examines the relevant legal writings of the prominent international scholars 

dealing with the issues of human protection as well as the related reports of the key international 

and regional actors to clarify the meaning of the primary legal sources. 

The paper proceeds in five chapters. Chapters 1 (introduction) and 2 shed light on how R2P and 

POC emerged and evolved and provides for the definition and structural framework of both norms:  

in case of R2P, the paper explores the interpretations of the key international bodies that shaped the 

content and limits of the doctrine with particular emphasis on the three-pillar structure of R2P; 

turning to POC, a special attention is given to the different roles of pivotal POC actors: combatants, 

peacekeepers, UN actors and humanitarians and how their perspectives formed four different but 

mutually reinforcing protection norms. 

Chapter 3 defines the points of overlap and contrast between R2P and POC in terms of their origin, 

evolution, scope, legal sources and actors involved. In addition, it investigates the case of Libya as a 

real test of the parallel application of the “sister” concepts, and outlines the controversies and fears 

that followed the invocation of these norms during the Libyan crisis. The chapter also charts the 

future of R2P and POC in light of the recent Syrian experience. 

Chapter 4 traces the links between R2P and POC and how these links might contribute to the 

overall protection of civilians in volatile situations. Separate sections of this chapter deal with the 

issues of mutual reinforcement between peacekeeping POC and R2P, where R2P provides for a 

universally endorsed call to states and non-state actors to act in the face of mass atrocity crimes, and  

peacekeeping operations with a POC mandate are viewed as facilitating the process of 

operationalizing the R2P principle in practice; and the interplay between combatant POC and R2P, 

where POC, as the pre-eminent norm in the international legal regime, provides for the legal 

credibility to the whole spectrum of measures envisaged by the R2P doctrine, and R2P is 

understood as adding political consensus for furthering this overarching POC agenda. The final 

section of Chapter 4 spells out possible ways of cross-fertilization between R2P and the protection 
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of civilian populations caught in natural disasters as part of humanitarian POC. The key idea is that 

R2P can provide for a wider range of measures exercised by the international community in cases 

where host states commit crimes against humanity given their failure to respond appropriately to 

natural disasters, as happened in Myanmar in 2008. 

Ultimately, Chapter 5 contains conclusions drawn from the whole inquiry which stipulate that, 

regardless all the controversies and fears circulating around the two norms of protection, the benefit 

of their interaction is much higher than any possible implications of such an interaction. 

Additionally, the final chapter contains recommendations for strengthening the positive part of the 

interplay between R2P and POC. 

2. R2P and POC: Evolution and the Conceptual Framework 

This chapter sheds light on how the doctrines of R2P and POC originated and evolved as well as 

provides for the definition, scope and legal framework of the two concepts. 

2.1. R2P 

2.1.1. Background: From “The Right to Intervene” to “The Responsibility to Protect” 

If humanitarian intervention is indeed an unacceptable assault on sovereignty, how 

should we respond to a Rwanda, to a Srebrenica - to gross and systematic violations of 

human rights that offend every precept of our common humanity?27 

Following the Cold War and the revitalization of the UN collective security framework, the 

concerns relating to the legality and legitimacy of humanitarian intervention gained new 

momentum. Fierce debate was fuelled by the failure of the SC to authorize intervention to prevent 

genocide of Tutsis in Rwanda in 199428 and mass massacres of Bosnian Muslims in Srebrenica in 

199529 as well as the destabilizing impact of the unilateral intervention of NATO in Kosovo in 

1999.30 By the end of the twentieth century, the world was fragmented into two opposite camps: 

                                                           
27 Kofi Annan, Millennium Report of the United Nations Secretary-General, p. 48, 2000. 
28 See Moghalu, K., Rwanda’s Genocide: The Politics of Global Justice, 2005. 
29 See Rohde, D., Endgame: The Betrayal and Fall of Srebrenica, Europe’s Worst Massacre Since World War II, 2012.  
30 See Schnabel, A.; Thakur, R., Kosovo and the Challenge of Humanitarian Intervention: Selective Indignation, 

Collective Action, and International Citizenship, 2000. For a more comprehensive overview of the events that triggered 

the emergence of R2P, see Stockburger, P., "The Responsibility to Protect Doctrine: Customary International Law, an 

Emerging Legal Norm, or Just Wishful Thinking?" in Intercultural Human Rights Law Review, vol. 5, pp. 3-4, 2010. 

Engstrom, P.; Pegram, T., "Responsibility to Protect and the Coercive Enforcement of Human Rights", International 

Studies Association Annual Conference, pp. 4-6, 2011. 
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those who believed humanitarian intervention (“the right to intervene” or droit d’ingérence in 

Bernard Kouchner’s influential formulation31) to be the only effective means to address massive 

human rights violations and those who regarded humanitarian intervention as an apologetic 

euphemism for imperialism and neo-colonialism32. The notion of “R2P” was born to solve this 

controversy. In short, the R2P doctrine operates on the following principle: where a state fails to 

protect its people from the most horrendous of atrocities, the residual responsibility falls on the 

international community. Intervention within this context, thus, is based on a responsibility to 

protect rather than on a right to intervene.33 

The emergence of R2P is commonly associated with the report of the International Commission on 

Intervention and State Sovereignty (ICISS)34 that was established by Canadian government, in 

response to a challenge35 identified by the Secretary-General (S-G) Kofi Annan at the UN 

Millennium Summit in 2000, with the task to find a new common ground in the cases of mass 

atrocities.36 

However, the biggest achievement in terms of the formal adoption of R2P came with the UN 

Sixtieth Anniversary World Summit in September 2005 and with the two related major peace and 

security reports: A More Secure World: Our Shared Responsibility by the UN S-G’s High-Level 

Panel on Threats, Challenges and Change37 and the 2005 S-G’s own report to the summit known as 

In Larger Freedom: Towards Development, Security and Human Rights for All38. Ultimately, the 

doctrine of R2P came to be recognized as concept or principle in somewhat shortened and modified 

form in the WSOD in September 2005.39 This final stage is the most authoritative method of 

endorsement of R2P since it gave the Outcome Document the status of a GA resolution.40 

                                                           
31 Bettati, M.; Kouchner, B., Le devoir d’ ingérence : peut-on les mourir ?, p. 300, 1987. 
32 Payandeh, M., "With Great Power Comes Great Responsibility? The Concept of the Responsibility to Protect Within 

the Process of International Lawmaking", in Yale Journal of International Law, Vol. 35, p. 470, 2010. 
33 Stockburger, P., "The Responsibility to Protect Doctrine: Customary International Law, an Emerging Legal Norm, or 

Just Wishful Thinking?", in Intercultural Human Rights Law Review, vol. 5, p. 2, 2010. 
34 The Responsibility to Protect, ICISS, December 2001. 
35 Annan referred to two political and moral disasters of the preceding decade: the 1994 Rwandan genocide and the 

slaughter of civilians in a UN “safe heaven” in Srebrenica in Bosnia in 1995. He observed the strength of the concept of 

state sovereignty as a major barrier to action. 
36 Evans, G., The Responsibility to Protect: Ending Mass Atrocity Crimes Once and for All, p. 38, 2008. 
37 A More Secured World: Our Shared Responsibility: report of the UNSG High-Level Panel on Threats, Challenges 

and Change, February 2005. 
38 In Larger Freedom: Towards Development, Security and Human Rights for All, UNSG, 21 March 2005. 
39 See on the negotiation history of the Summit Outcome Bellamy, A..; Davies, S..; Glanville, L., The Responsibility to 

Protect and International Law, pp. 27-33, 2010. 
40 Amneus, D., Responsibility to Protect and the Prevention of Genocide. A Right to Humanitarian Intervention?, p. 13. 



 

8 

Since the 2005 World Summit, the SC has shown its support of the concept in its resolutions 

explicitly referring to R2P including resolutions 1674 (POC), 1706 (Darfur), 1894 (POC), 1970 

(Libya), 1973 (Libya), 1975 (Cote d’Ivoire), 1996 (South Sudan), 2014 (Yemen), 2016 (Libya), 

2040 (Libya), 2085 (Mali), 2100 (Mali).41 

More importantly, R2P reaffirmed its position in the international diplomatic agenda when the S-G 

Ban Ki-moon confronted the UN membership with the challenge of translating its 2005 

commitment from “words to deeds”.42 

2.1.2. Defining the Concept of R2P: Interpretations of the Key International Bodies 

The concept of R2P is treated differently in various documents associated with its genesis and 

evolution. For the purpose of the present paper, special attention is given to three crucial 

documents, namely, the 2001 ICISS report, the Outcome Document of the 2005 World Summit and 

the 2009 Report of the S-G. 

2.1.2.1. R2P in the ICISS Report 

What is at stake here is not making the world safe for big powers, or trampling over the 

sovereign rights of small ones, but delivering practical protection for ordinary people, 

at risk of their lives, because their states are unwilling or unable to protect them.43 

The most comprehensive outline of the scope of the R2P doctrine was provided in the ICISS report. 

Its main goal was to look into the legal, moral, operational and political questions in the debate on 

humanitarian intervention.44 The ICISS tried to distinguish the idea of R2P from the concept of 

humanitarian intervention45 and made four main contributions in this respect. The first, and the 

                                                           
41 UNSC Res. 1674, S/RES/1674, 28 April 2006; UNSC Res. 1706, S/RES/1706, 31 August 2006; UNSC Res. 1894, 

S/RES/1894, 11 November 2009; UNSC Res. 1970, S/RES/1970, 26 February 2011; UNSC Res. 1973, S/RES/1973, 11 

March 2011; UNSC Res. 1975, S/RES/1975, 30 March 2011; UNSC Res. 1996, S/RES/1996, 8 July 2011; UNSC Res. 

2014, S/RES/2014, 21 October 2011; UNSC Res. 2016, S/RES/2016, 27 October 2011; UNSC Res. 2040, S/RES/2040, 

12 March 2012; UNSC Res. 2085, S/RES/2085, 19 December 2012; and UNSC Res. 2100, S/RES/2100, 25 April 2013. 

For a more substantial overview of these resolutions, visit UN Security Council Resolutions Referencing R2P, available 

at http://www.globalr2p.org/resources/335 (last visited 16 July 2013). 
42 Implementing the Responsibility to Protect, UNSG, 12 January 2009. 
43 The Responsibility to Protect, ICISS, p. 11, 2001. 
44 The Commission was critical of the notion of "humanitarian intervention". It believed that the "humanitarian 

argument" could be used to disguise motives for an intervention. The Commission also abandoned the term in response 

to opposition by humanitarian agencies and organizations to the "militarization" of the word "humanitarian", which they 

argued could not be ascribed to any kind of military action. See Chesterman, S., Just War or Just Peace: Humanitarian 

Intervention and International Law, pp. 220-224. 2001. 
45 See also Stahn, C., “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?”, in American Journal of 
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most valuable politically, was introducing a new way of talking about “humanitarian intervention”, 

namely, the shift from “the right to intervene” to “ the responsibility to protect” people at grave 

risk46 as was demanded by “our common humanity”.47 

The second significant conceptual contribution of the ICISS commissioners was to insist upon a 

new way of talking about sovereignty itself. The central premise is that the Westphalian conception 

of state sovereignty48 as unhindered control over a particular territory should give way to a 

conception of sovereignty as responsibility.49 Where state fails to shoulder its protection task, 

through either incapacity or ill will, this responsibility shifts to the international community.50 

Third, the Commission extended the conceptual parameters of the notion of intervention through 

development of a multi-layered doctrine of responsibility, based on a distinction between the 

responsibility to prevent,51 react and rebuild.52 This means that an effective response to mass 

atrocities requires not only reaction but continuing commitment to prevent conflict and rebuild after 

the event.53 

Ultimately, the fourth conceptual innovation of the Commission was to address the most sensitive 

question of when military intervention would be appropriate.54 In order to identify such 

extraordinary cases, the Commission came up with a set of “just war” criteria.55 A “just cause 

                                                                                                                                                                                                 
International Law, Vol. 101, pp. 102-103, 2007. 
46 Evans, G., The Responsibility to Protect: Ending Mass Atrocity Crimes Once and for All, pp. 39-42, 2008. 
47 The Responsibility to Protect, ICISS, pp. 2, 11, 2001. 
48 Stephen Krasner defines Westphalian sovereignty as non-interference in the internal affairs of other states. Krasner, 

S., "Hole in the Whole: Sovereignty, Shared Sovereignty, and International Law", in Michigan Journal of International 

Law, Vol. 25, pp. 1075-1077, 2004. 
49 Eaton, J., "Student Note an Emerging Norm? Determining the Meaning and Legal Status of the Responsibility to 

Protect", in Michigan Journal of International Law, Vol. 32, p. 5, 2011. See also Jacobsen, T.; Sampford, C.; Thakur, 

R., Re-envisioning Sovereignty: The End of Westphalia?, pp. 33-50, 2008. 
50 Due to the emphasis on the state’s own responsibility to protect its own people, the formulation is politically 

convenient, both substantively and technically, and is a crucial aspect of R2P’s potential role as a bridge builder 

between North and South on mass atrocity issues. Evans, G., The Responsibility to Protect: Ending Mass Atrocity 

Crimes Once and for All, p. 42, 2008. 
51 Prevention is the most important aspect of R2P. The best way to protect populations from mass atrocities is to ensure 

that they do not occur in the first instance. See Rosenberg, S., “Responsibility to Protect: A Framework for Prevention”, 

in Global Responsibility to Protect, Vol. 1, pp. 442-477, 2009. 
52 The Responsibility to Protect, ICISS, pp. 19-44, 2001. 
53 Stahn, C., “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?”, in American Journal of 

International Law, Vol. 101, p. 103, 2007. 
54 These criteria relate to legitimacy of the SC action, not to its legality. Evans, G., The Responsibility to Protect: 

Ending Mass Atrocity Crimes Once and for All, p. 43, 2008. 
55 Interestingly, these criteria resemble that of Just War Theory, which achieved a significant moral salience. According 

to this theory, for example, war should be waged only for just cause, with right intention and with proportional means 

and only after all non-violent alternatives have been exhausted. See, for example, Kane, B., Just War and the Common 

Good: Jus Ad Bellum Principles in Twentieth Century Papal Thought, 1997. 
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threshold” must be met, involving the danger of a large-scale loss of life or large-scale ethnic 

cleansing. Furthermore, “four precautionary principles” must be fulfilled prior to resorting to 

forcible measures, which encompass a) a right intention, b) last resort, c) proportional means, and d) 

reasonable prospects of achieving the intended results.56 Ultimately, the criteria for “right 

authority”57 stipulates that the “Security Council should be the first port of call on any matter 

relating to military intervention for humanitarian purposes”,58 but it did not categorically exclude 

the possibility that R2P might ultimately be discharged by the GA under the Uniting for Peace 

Resolution,59 regional organizations60 or coalitions of states if the SC fails to act.61 Additionally, to 

avoid Council paralysis, the ICISS report recommended that the five permanent members of the SC 

(P-5) agree to a “code of conduct” for the use of veto in relation to actions needed to stop or avert a 

significant humanitarian crisis.62 

2.1.2.2. R2P in the World Summit Outcome Document 

The 2005 World Summit offered the opportunity to reconsider the proposals of the ICISS on how to 

bridge the gap between legality and legitimacy in situations of gross and systematic violations of 

human rights.63 The final text of the Outcome Document is a political compromise aimed to 

reconcile the different positions64 without a decisive interpretation.65 As Edward Luck has argued, it 

is important to not confuse what we would like the R2P principle to be with what it actually is.66 

                                                           
56 The Responsibility to Protect, ICISS, pp. 32-33, 2001. 
57 Ibid., pp. 32-39. 
58 Ibid., p. 47. 
59 Adopted in response of the SC's incapability to act to support the Republic of Korea against military aggression from 

North Korea, this resolution constitutes an attempt to enlarge the role of the GA within the system of collective security. 

Uniting for Peace, UNGA Resolution 377, A/1775, 3 November 1950. 
60 However, the report highlights that according to the UN Charter, such action can only be taken with authorization of 

the SC. 
61 Stahn, C., “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?”, in American Journal of 

International Law, Vol. 104, p. 103, 2007. 
62 The Responsibility to Protect, ICISS, pp. XIII and 51, 2001. 
63 Strauss, E., A Bird in the hand is Worth Two in the Bush - On the Assumed Legal Nature of the Responsibility to 

Protect, in Bellamy, A.; Davies, S.; Glanville, L (eds.), The Responsibility to Protect and International Law, p. 28, 

2011. Details of the methodology and procedure of the Commission are summarized in The Responsibility to Protect. 

Research, Bibliography, Background, ICISS, pp. 341-344, 2002. 
64 Stahn, C., “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?”, in American Journal of 

International Law, Vol. 108, p. 103, 2007. See also Bellamy, A., Responsibility to Protect or Trojan Horse? The Crisis 

in Darfur and Humanitarian Intervention after Iraq, pp. 35-36. 
65 Eaton, J., "Student Note an Emerging Norm? Determining the Meaning and Legal Status of the Responsibility to 

Protect", in Michigan Journal of International Law, Vol. 32, p. 8, 2011. 
66 Luck, E.., “The Responsible Sovereign and the Responsibility to Protect”, in Annual Review of United Nations Affairs 

2006/2007, vol. 1, pp. xxxiii-xliv. 
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The “default” responsibility of each state to protect its population was reinforced in paragraph 138 

of the Outcome Document, but the subsidiary external responsibility of the international community 

was also acknowledged and specified in paragraph 139 (see appendix). The language of these 

paragraphs differs from previous formulations of the ICISS. First, the description of the particular 

mass atrocity crimes of concern is slightly changed.67 While the ICISS Report applied to “large-

scale loss of life” or “large-scale ethnic cleansing”,68 the paragraphs refer to already legally defined 

crimes in international law, such as genocide, ethnic cleansing, war crimes and crimes against 

humanity.69 Second, the WSOD does not include the criteria or precautionary principles for 

intervention. Instead, it reaffirms the emphasis on the threshold responsibility of states to protect 

their people. Third, there is no explicit recognition of either specific responsibilities of the SC, or 

the possibility of unilateral or collective action with the authorization of the GA or outside of the 

UN framework.70 Fourth, it is no longer the challenging framework of common humanity, which 

creates the moral responsibility, but rather the specific political commitment of states to act.71 

Finally, when it comes to reaction, the main focus is placed on reactive measures falling short of 

military action, while the Chapter VII enforcement action is envisaged72 and has to be evaluated on 

a case-by-case basis.73 

Based on existing international law, agreed at the highest level and endorsed by both the GA and 

the SC, the provisions of paragraphs 138 and 139 of the Summit Outcome define the authoritative 

framework within which member states, regional arrangements and the UN system and its partners 

can seek to give a doctrinal, policy and instrumental life to R2P.74 

                                                           
67 See also Evans, G., The Responsibility to Protect: Ending Mass Atrocity Crimes Once and for All, p. 47, 2008. 
68 Payandeh, M., "With Great Power Comes Great Responsibility? The Concept of the Responsibility to Protect Within 

the Process of International Lawmaking", in Yale Journal of International Law, Vol. 35, p. 476, 2010. 
69 See also Amneus, D., Responsibility to Protect and the Prevention of Genocide. A Right to Humanitarian 

Intervention?, p. 17. The approach most commonly adopted by the UN is to emphasize that R2P is based on well-

established principles within existing international law. Bellamy, A.; Davies, S.; Glanville, L., The Responsibility to 

Protect and International Law, p. 9, 2011. 
70 Payandeh, M., "With Great Power Comes Great Responsibility? The Concept of the Responsibility to Protect Within 

the Process of International Lawmaking", in Yale Journal of International Law, Vol. 35, p. 476, 2010. 
71 Welsh, J.; Banda, M., International Law and the Responsibility to Protect: Clarifying or Expanding States' 

Responsibilities?, in Bellamy, A.; Davies, S.; Glanville, L. (eds.), The Responsibility to Protect and International Law, 

p. 131, 2010. 
72 Evans, G., The Responsibility to Protect: Ending Mass Atrocity Crimes Once and for All, p. 48, 2008. 
73 See also Payandeh, M., "With Great Power Comes Great Responsibility? The Concept of the Responsibility to 

Protect Within the Process of International Lawmaking", in Yale Journal of International Law, Vol. 35, p. 476, 2010. 
74 Implementing the Responsibility to Protect, UNSG, p. 4, 12 January 2009. 
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2.1.2.3. R2P in the 2009 Report of the Secretary-General 

Since 2005 R2P has continued to evolve and gain traction. In his 2009 Report to the GA, the S-G 

Ban Ki-moon defined R2P as having three equally important and non-sequential pillars: 1) the 

enduring responsibility of a state to protect individuals under its jurisdiction from genocide, war 

crimes, ethnic cleansing and crimes against humanity and their incitement75; 2) the international 

community’s residual responsibility to assist states to fulfil their R2P76; 3) the international 

responsibility to take timely and decisive action, in accordance with the UN Charter, in cases where 

the host state has manifestly failed to protect its population from the four crimes.77 This three-pillar 

definition of R2P is now widely accepted over and above the ICISS’s broader “prevent, react and 

rebuilt” approach of previous years. 

2.1.3. The Legal Framework of R2P: Obligations of the Key Actors 

The advancement of R2P as a widely acknowledged and much debated concept of international 

politics raises the question of its role in international law. While some academic and political circles 

argue that the R2P concept is firmly anchored in current IHRL and IHL and calls for 

implementation of existing commitments,78 others claim that the combination of the R2P doctrine 

with the ICJ’s ruling in 200779 and the recent ILC’s works on responsibilities of states and 

international organizations create something approximating a new collective duty to intervene to 

put an end to the most grievous human rights scourges. 

2.1.3.1. Pillar One Obligations 

While R2P in some aspects may reinforce or reiterate existing law, its strength lies in 

the framework it establishes - unearthing, interpreting, and crystallising the obligation to 

                                                           
75 Ibid., pp. 8-9. It is a conceptualization of "sovereignty as responsibility" and an effort to distance R2P from the 

controversial notion of a "right" to humanitarian intervention. 
76 Ibid., p. 9. 
77 Ibid. 
78 Notably, two UN Secretary-Generals, Kofi Annan and Ban Ki-moon, underscored in their reports that R2P does not 

add anything new to already established states' obligations under international law but rather reinforces existing duties. 

For a more detailed discussion, see Jones, B., Implementing the Secretary General's Report "In Larger Freedom", in 

Heinbecker P.; Goff, P. (eds.), Irrelevant or Indispensable? The United Nations in the 21st Century, pp. 33-40, 2005; 

Rosenberg, S., "Responsibility to Protect: A Framework for Prevention", in Global Responsibility to Protect, Vol. 1, pp. 

442-447, 2009. 
79 Bosnia and Herzegovina v. Serbia and Montenegro, ICJ, Judgment of 26 February 2007. 



 

13 

act in the face of mass atrocity crimes.80 

The first pillar of R2P stems from well-established rules and principles of customary and treaty 

IHRL and IHL, and these are universally binding.81 Thus, the provisions in the WSOD constitute 

their reflection, not the source of the obligation. A review of the existing human rights framework 

contributes to a better understanding of the nature of R2P as a means of protection of persons based 

on universal human rights standards, and not on military doctrine aimed at justifying intervention.82 

One may draw a parallel between the terms “the responsibility to protect” and “the duty to protect” 

as a well-known concept in IHRL that provides, generally, that states have, apart from a negative 

duty not to encroach upon individuals’ human rights, a positive duty in certain circumstances to 

prevent private actors from infringing on the rights of other individuals (due diligence).83 In 

essence, it requires states to prevent, punish, investigate and redress human rights violations.84  

IHRL is based on the responsibility of states as the main actors of international stage and bearers of 

human rights obligations under international law. IHRL applies both in times of peace and war.85 

The 1948 Universal Declaration of Human Rights (UDHR) and two Covenants of 1966 as well as a 

plethora of human rights treaties of more limited focus have been ratified by most countries of the 

world. They encompass provisions reflecting customary law and binding treaty obligations. The 

high number of ratifications of such instruments as the Covenants, the Genocide Convention, the 

Convention against Torture (CAT), the Convention on the Rights of the Child (CRC), the 

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) as 

well as the universal ratification of the 1949 Geneva Conventions signal about the growing 

awareness of states about their human rights obligations and the need for their effective 

implementation.  If implemented “seriously and conscientiously”, those instruments could have 

                                                           
80 Rosenberg, S., “Responsibility to Protect: A Framework for Prevention”, in Global Responsibility to Protect, Vol. 1, 

p. 448, 2009. 
81 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, p. 8, 2008. 

See also Glanville, L., “The Responsibility to Protect Beyond Borders”, in Human Rights Law Review, p. 3, 2012; 

Rosenberg, S., "Responsibility to Protect: A Framework for Prevention", in Global Responsibility to Protect, Vol. 1, pp. 

442-447, 2009. 
82 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, p. 8, 2008. 
83 Buergenthal, T., "To Respect and to Ensure: State Obligations and Permissible Derogations" in Henkin, L. (ed.), The 

International Bill of Rights: The Covenant on Civil and Political Rights, pp. 72, 77-78, 1981. 
84 Rosenberg, S., "Responsibility to Protect: A Framework for Prevention", in Global Responsibility to Protect, Vol. 1, 

p. 448, 2009. 
85 See Legality of the Threat or Use of Nuclear Weapons, (Advisory Opinion, 8 July 1996), ICJ; Legal Consequences of 

the Construction of a Wall in the Occupied Palestinian Territory, (Advisory Opinion, 9 July 2004), ICJ, paras. 102-142. 
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prevented most of the committed atrocities.86 In this context, Thakur and Weiss point out that R2P 

acts as an “umbrella concept” that strengthens existing legal instruments by filling gaps and 

encouraging their adoption and implementation.87 

State obligations under above-mentioned instruments are general and specific, the latter being 

focused on particular groups (women, children, IDPs, persons with disabilities), or crimes 

(genocide, torture, forced disappearances).88 The UDHR spells out general state commitments to 

protect and promote human rights of all, without discrimination, including, inter alia, the right to 

life, liberty and security of person and expresses prohibition of torture, inhumane and degrading 

treatment and slavery.89 The two Covenants have given a more precise definition of those 

commitments and couched them in terms of legal obligations.90 For instance, the International 

Covenant on Civil and Political Rights (ICCPR) puts states under obligations to respect and ensure 

the rights “to all individuals within its territory and subject to its jurisdiction”; to adopt appropriate 

legislation; and ensure an effective remedy in cases of violations.91 Regional human rights 

instruments, such as the European Convention on Human Rights (ECHR), the American 

Convention on Human Rights (ACHR) and the African Charter on Human and Peoples’ Rights 

(ACHPR), set out even more elaborated human rights regimes in the regions.  

Turning to special protection obligations, a number of international treaties address state obligations 

in relation to IDPs, children and women since they are disproportionately affected by conflicts and 

atrocities. The 1977 Guiding Principles on Internal Displacement articulate the primary state 

responsibility to protect IDPs within their territory from arbitrary displacement, genocide, murder, 

torture, summary executions, enforced disappearances, indiscriminate attacks, starvation, rape, 

mutilation, forced prostitution, slavery and the like.92 These crimes fall under the International 

Criminal Court’s (ICC) definitions of genocide, war crimes, ethnic cleansing and crimes against 

humanity.93 The 1989 CRC contains state obligations to ensure the right to life, protection from 

sexual exploitation, abduction, traffic or sale of children, torture, ill-treatment, capital punishment 

                                                           
86 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, p. 10, 2008. 
87 Thakur, R.; Weiss, T., “R2P: from Idea to Norm – and Action?”, in Global Responsibility to Protect, vol. 1, p. 26, 

2009. 
88 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, p. 10, 2008. 
89 Universal Declaration on Human Rights, Articles 2-4, 1948; International Covenant on Civil and Political Rights, 

Articles 1-9, 1966. 
90 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, p. 11, 2008. 
91 ICCPR, Articles 2-3. 
92 Guiding Principles on Internal Displacement, 11 February 1998, Principles 3, 6, 10, 11, 13. 
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or life sentence and recruitment into armed forces.94 As regards women and girls, the most 

comprehensive is the 1993 Declaration on the Elimination of Violence against Women95. It is the 

first international human rights instrument to be adopted by the UN that specifically recognizes 

women’s fundamental human right to live free from violence and urges states to develop 

comprehensive legal, political, administrative and cultural programmes to prevent physical, sexual 

and psychological violence against women. Although the Declaration is not legally binding, some 

of its provisions constitute international customary law. Other instruments encompass the 1949 

Geneva Conventions and the 1977 Additional Protocols; the 1951 Refugee Convention; the 1979 

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and the 

1992 General Recommendation 19 on Violence against Women, and the 1999 Optional Protocol; 

the Rome Statute of the ICC; the SC Resolutions 1325 (2000) and 1820 (2008).96 

As regards separate crimes, genocide, torture and enforced disappearances are subject to specific 

international instruments: the 1948 Genocide Convention, the 1984 CAT, and the 2006 

International Convention for the Protection of All Persons from Enforced Disappearance (CPED). 

These conventions impose precise obligations on states to prevent genocide, torture and enforced 

disappearances, criminalize them and provide redress for the victims. The Statute of the ICC 

includes these crimes too.97 Most of their provisions have become a part of customary international 

law; they fall under universal jurisdiction and involve states’ obligations to cooperate.98 

Crimes against humanity and ethnic cleansing do not have specialized conventions that clarify their 

scope and establish a duty to prevent them and punish the perpetrators. The Rome Statute provides 

the most definitive account of the crimes against humanity99 and there is a broad consensus that 

these crimes are not only a part of customary international law but are also of jus cogens nature.100  

The crime of “ethnic cleansing”101 does not have its own standing in international law but the acts 

                                                                                                                                                                                                 
93 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, p. 11, 2008. 
94 CRC, Articles 6, 34, 35, 37, 39, 1989. See also Optional Protocol on the Involvement of Children in Armed Conflict, 

2000 and Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography, 2000. 
95 Declaration on the Elimination of Violence against Women, 20 December 1993. 
96 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, pp. 11-12, 

2008. 
97 Rome Statute of the International Criminal Court, Article 8, 17 July 1998. 
98 See, among others, the Genocide Convention, Article 1; the 1949 Geneva Conventions, common article 1; API, 

article 89; the CAT, article 9; the CPED, Articles 14, 15. 
99 Rome Statute of the International Criminal Court, Article 7, 17 July 1998. 
100 Luck, E., The United Nations and Responsibility to Protect, The Stanley Foundation, p. 5, 2008. 
101 For the origin of the term "ethnic cleansing", see Petrovic, D., Ethnic Cleansing - An Attempt at Methodology, in 

European Journal of International Law, Vol. 5, pp. 342-359, 1994. 
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associated with ethnic cleansing (forced displacement of civilians, persecutions) are prohibited as 

war crimes and crimes against humanity102. 

The main human rights treaties have associated monitoring bodies (called committees in the UN 

system and commissions in regional systems) composed of independent experts to oversee their 

implementation. The nature of their work predisposes them to identify issues and patterns of 

violations for early-warning use, to prevent further deterioration of the situation, more than 

providing immediate intervention. With the adoption of the R2P clause, the treaty bodies could be 

encouraged to generate and analyse the relevant material systematically with the aim to identify 

threats and suggest preventive measures within their mandates.103 Moreover, National Human 

Rights Institutions are core agents of R2P, especially in relation to pillar one.104 

Thus, while pillar one responsibility is firmly embedded in existing obligations under IHRL and 

IHL, ideas circulating around pillars two and three obligations are more contested and call for 

progressive approach, which is open to debate. 

2.1.3.2. Pillar Two Obligations 

Pillar two of R2P relates to assisting the state to fulfil its primary protection responsibilities. The 

case law and other authoritative interpretations of the ICCPR, ICESCR, ECHR, ACHR and CAT 

show that state’s obligations under these treaties may in exceptional circumstances apply 

extraterritorially, that is, when a state is deemed to have “effective or overall control” over a 

territory105 or actions of non-state actors.106 At a minimum, this suggests that individual states 

                                                           
102 See, e.g., the ICTY Trial Chamber judgments in the cases of Sikirica, paras. 58, 89; Jelisic, paras. 68, 79; Krstic, 

para. 553; Stakic, paras. 518, 519; and Tadic, para. 697; as well as the Appeals Chamber judgment in Tadic, para. 305. 
103 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, pp. 13-14, 

2008. 
104 Ibid., pp. 18-22. 
105 See, e.g., Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territories, (Advisory 

Opinion, 9 July 2004), ICJ, paras. 107-113, 2004; HRCm, General Comment No. 31, para. 10, 2004; Loizidou v Turkey, 

ECtHR, Preliminary Objections, para. 62, 1995 (GC); Loizidou v Turkey, ECtHR, Merits, para. 52, 1996; Cyprus v 

Turkey, ECtHR, paras. 75-77, 2011 (GC); Bankovic v. Belgium, ECtHR, paras. 70, 75, 2001 (GC); Issa v Turkey, 

ECtHR, paras. 69-70, 2004; CmAT, Consideration of Reports Submitted by States Parties under Article 19 of the 

Convention, Conclusions and Recommendations: United States of America, para. 15, 2006. 
106 See, e.g., General Comment No. 31, para. 10; Lopez Burgos v Uruguay, Appl. No. 052/1979, HRCm, para. 12.3, 

1981; M. v Denmark, Appl. No. 17392/90, ECtHR, para. 93, 1982; Bankovic v Belgium, para. 75; Nicaragua v. USA, 

Judgment of 27 June 1986; The Prosecutor v. Dusko Tadic, Judgment of 15 July 1999, IT-94-1-A (AC); The Prosecutor 

v. Predrag Banovic, 28 October 2003, IT-02-65/1-S (TC); Ocalan v. Turkey, Appl. No. 46221/99,  paras. 13-60, 2005; 

X. v. Germany, Appl. No. 1611/62, p. 168, 1965; X v. United Kingdom, Appl. No. 7547/76, 1977; Drozd and Janousek 

v. France and Germany, Appl. No. 12747/87, 1992; Articles on State Responsibility, ILC, Arts. 16-18. See also Wilde, 

R., "Triggering State Obligations Extraterritorially: The Spatial Test in Certain Human Rights Treaties", in Israel Law 
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should take steps to ensure they do not contribute to mass atrocities outside of their borders and to 

prevent the acts they seek to prohibit.107 

The Genocide Convention and IHL in particular place a number of obligations on states to assist 

others to comply with the law.108 The most clearly articulated legal obligation to take steps to 

prevent mass atrocities outside of one’s own jurisdiction is the duty to prevent genocide established 

in the 1948 Genocide Convention.109 To this end, the ICJ in its Bosnia v. Serbia ruling110 found that 

Article 1 of the Genocide Convention requires that states “employ all means which are reasonably 

available to them”.111 The Court argued that whilst states are not obliged to use coercive measures 

or to actually succeed in preventing genocide, they must be able to show that when supplied with 

influence and information they have taken the initiative and attempted to prevent genocide.112 At 

the very least, therefore, the international community’s pillar two responsibility to “encourage” 

states to fulfil their R2P includes a legal obligation to take positive action to prevent genocide on 

the part of those who have capacity to do so.113 This implies emerging jurisprudence defining the 

scope of a duty beyond a legal pillar one duty to prevent.114 

Notably, the obligation, then, would appear to be borne by every state to a greater or lesser 

degree.115 This applies regardless of whether or not a state has ratified the Genocide Convention 

since the ICJ had earlier declared in the Congo case that the prohibition of genocide is a jus cogens 

norm and therefore applicable to all states. 116 Thus, the responsibility invoked by the ICJ is 

                                                                                                                                                                                                 
Review, Vol. 40, pp. 503-526, 2007; Costa, K., The Extraterritorial Application of Selected Human Rights Treaties, pp. 
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112 Amneus, D., Responsibility to Protect and the Prevention of Genocide. A Right to Humanitarian Intervention?, p. 

33. 
113 Bellamy, A.; Reike, R., The Responsibility to Protect and International Law, in Bellamy, A.; Davies, S.; Glanville, 

L. (eds.), The Responsibility to Protect and International Law, p. 95, 2010. Welsh, J.; Banda, M., International Law and 
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essentially one of due diligence (not control as in human rights treaties): Serbia, a state with 

intimate ties to the genocidal actors (Bosnian Serb Army), had not taken all measures that were 

reasonably available to it to prevent genocide.117 So too, presumably, might be a great power that 

possesses ability to persuade or compel perpetrators to refrain from committing crimes.118 This type 

of a due diligence obligation arising from Article 1 of the Genocide Convention seems to be similar 

in nature to the positive obligations of states to secure human rights to persons within their 

jurisdiction found in human rights treaties.119 

If no links or “capacity to effectively influence” are present, the legal obligation to prevent 

genocide in another jurisdiction may not be grounded in the Genocide Convention but, arguably, on 

customary law, in the form of an erga omnes obligation.120 The prohibition of genocide has the 

character of a jus cogens (peremptory norm) and the duty to prevent it - an erga omnes obligation. 

If a state violates a jus cogens, any state may invoke the responsibility of that state, since all states 

are considered as injured parties when an obligation owed to the international community as a 

whole is breached.121
 Taking the ICJ’s decision further, it is possible to assume that Rwanda has 

hinted at the possibility of a future legal action against France for its alleged material support in 

1994 to the radical Hutu regime found responsible for genocide.122 The same is true for China 

which has allegedly contributed diplomatically, economically and militarily to keeping the mass 

atrocities going in Darfur.123 

As regards other grave crimes, the Court in the same case acknowledged that states may be bound 

by obligations, other than the prevention of genocide, which “protect essential humanitarian values, 
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and which may be owed erga omnes.”124 Thus, it can be assumed that the other R2P crimes 

constitute breaches of jus cogens norms, and their prevention may be considered erga omnes.125 

While the rules prohibiting war crimes and crimes against humanity are not as clearly established as 

those prohibiting genocide, there is a “huge amount of evidence” illustrating their peremptory 

nature.126 The same position is taken by the ILC127. 

Concerning IHL, the obligation of states to both abide by the law and to ensure that other do 

likewise is a core part of the Geneva Conventions. Article 1 of the four Geneva Conventions sets 

out duties “to respect and to ensure respect for the present Convention in all circumstances”. While 

the precise scope of this duty is unclear, legal commentators tend to argue that the Conventions 

established a duty of states to prevent and halt the commission of war crimes by non-military 

means, such as private and public diplomacy, state meetings, use of treaty committees and, 

arguably, more coercive measures, such as travel restrictions, sanctions and embargoes.128 

Additionally, it is reasonable to assume that the duty to respect and ensure in IHL could also 

include assistance to build capacity in form of training and education, cooperation and oversight in 

multinational operations.129 

It is also worth noting that the belief that preventing the most serious crimes is not only a 

responsibility of individual states but the international community as well underlays the 

establishment of the ICC. The Rome Statute affirms that perpetrators (including government 

officials) of genocide, war crimes and crimes against humanity must be held accountable.130 If 

national jurisdictions are unable or unwilling to prosecute in good faith those guilty of such crimes, 

the ICC will step in.131 

                                                           
124 Bosnia and Herzegovina v. Serbia and Montenegro, ICJ, para. 147, 2007. 
125 Glanville, L., “The Responsibility to Protect Beyond Borders”, in Human Rights Law Review, p. 26, 2012. See also 

Schabas, W., Genocide in International Law, p. 500, 2000. 
126 Tams, C., Enforcing Obligations Erga Omnes in International Law, pp. 144-145, 2005. The ICJ held, that the basic 

rules of IHL applicable in armed conflict are "intransgressible", which seem to justify their being treated as peremptory. 

Legality of the Threat or Use of Nuclear Weapons, (Advisory Opinion, 8 July 1996), ICJ Reports 1996. 
127 Articles on Responsibility of States for Internationally Wrongful Acts, ILC, Articles 25, 85, 40, 113, 2001. 
128 Schindler, D., “International Humanitarian Law: Its Remarkable Development and its Persistent Violation”, in 

Journal of the History of International Law, Vol. 5, p. 175, 2003. 
129 Bellamy, A.; Davies, S.; Glanville, Luke, The Responsibility to Protect and International Law, p. 96, 2011. 
130 Ibid., pp. 196-197. 
131 However, under current law, the ICC has no role in determining when violation of the R2P principle has taken place. 

The Rome Statute limits the Court to the prosecution and punishment of those responsible for human rights violations. 

Determination that the R2P principle has been violated is assigned to the SC. See also Herman, E., The Responsibility to 

protect, the International Criminal Court, and Foreign Policy in Focus: Subverting the UN Charter in the Name of 

Human Rights, Monthly Review, available at http://mrzine.monthlyreview.org/ (last visited 8 June 2013). 



 

20 

Furthermore, Welsh and Banda argue that extraterritorial responsibility could be derived through 

three fundamental concepts: jus cogens; obligations erga omnes; and universal jurisdiction 

(”universality principle”).132 To date, only a handful of international treaties impose a legal 

obligation on the member states to exercise universal jurisdiction.133 No such treaty requirement 

exists with regard to genocide and crimes against humanity, but the universality principle is 

increasingly being embraced even in these cases as a matter of customary law or domestic 

legislation.134 

2.1.3.3. Pillar Three Obligations 

If there is one thing as bad as using military force when we should not, it is not using 

military force when we should.135 

Pillar three is the most contested element of R2P since it implies resort to military action by the 

international community when a nation-state fails its own protection mission. As Bellamy warns, 

the R2P principle does not expand the rights of states to interfere coercively in the domestic affairs 

of other states.136 The question here is whether the principle creates a legal obligation to take 

coercive measures on the part of those who have authority to do so (the SC). While traditional legal 

scholarship supports the view that no such duty exists,137 some recent developments point in 

another direction. 
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2.1.3.3.1. R2P as a Legal Obligation to Prevent Genocide 

Louise Arbour has recently suggested that a combination of the R2P principle and the ICJ’s ruling 

in Bosnia v. Serbia paves some way towards establishing a legal duty of the SC to authorize 

military intervention.138 

In Article 1 of the Genocide Convention, contracting parties declared genocide to be “a crime under 

international law which they undertake to prevent and punish”. Neither an ordinary reading of the 

text nor recourse to the travaux preparatoires provides a clear clue whether it amounted to a legal 

obligation to intervene to halt specific genocides.139 On the one hand, the US in 1994 avoided 

characterizing the violence in Rwanda as “genocide” given to the possible obligations linked to that 

term,140 and Malaysia claimed that the P-5 of the SC had violated their Genocide Convention 

obligations by not authorizing enforcement action against the harassments of Bosnia’s Muslims.141 

On the other hand, in 2004 the US argued that defining the crisis in Darfur as genocide triggered no 

specific legal obligations.142 However, it has been argued by the former UN Commissioner for 

Human Rights, Louise Arbour, that the 2007 Bosnia v. Serbia ruling when taken in conjunction 

with R2P imposes specific responsibilities on the members of the SC.143 The SC has the legal 

authority to authorize armed intervention whenever it identifies a threat to international peace and 

security. Furthermore, the P-5 of the SC has the military capacity to intervene to halt genocide. 

Consequently, furnished with the authority and the capacity to intervene, the resort to force to halt 

genocide might fall well within the scope of “reasonably available” measures for the P-5 of the 

SC.144 This leads to a conclusion that such a combination of R2P and the 2007 judgment indicates 

an emerging legal duty to intervene to avert and halt genocide.145 

Similarly, Stephan Toope claimed that the UN has specifically been granted a mandate to promote 

international human rights, and genocide is clearly one of the gravest violations of fundamental 
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human rights.146 Under Article 1 of the UN Charter, the UN is tasked “to achieve international 

cooperation […] in promoting and encouraging respect for human rights.” Likewise, Article 55 

articulates that the UN “shall promote: […] (c) universal respect for, and observance of, human 

rights and fundamental freedoms for all […]” Arguably, halting genocide falls squarely within the 

goals of the UN. Yet, fundamental principles of the UN Charter such as sovereign equality, the non-

use of force and non-intervention have been invoked to hamper any UN scrutiny, not to mention a 

more robust action. On the other hand, according to Toope’s position, such a state-centric view of 

the UN has been challenged by the UN practice over the last twenty five years.147 Similarly 

concludes Kamminga by claiming that human rights violations are no more regarded as an 

exclusive domestic matter.148 

What is more, Toope suggested that the prevention of genocide must fall within the definition of an 

erga omnes obligation.149 In its Barcelona Traction dictum, the ICJ ruled that all states are said to 

have “legal interest in the protection” of such “rights”150. Consequently, in the Court’s view, erga 

omnes obligations presume a collective right to expect performance of these obligations. Individual 

states are, therefore, burdened with a duty under customary law to enforce such an obligation and 

cannot waive this through inaction.151 As Toope warned, this does not, however, give justification 

for unilateral intervention but have to be dealt with within the UN system.152 

2.1.3.3.2. State Responsibilities According to the ILC's Articles on State Responsibility 

The ILC Articles on the Responsibility of States for Internationally Wrongful Acts153 uphold the 

idea that certain breaches of international law may be so grave as to trigger not only a right, but also 

an obligation of states to foster compliance with law (through claims for the cessation of the 
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wrongful act, reparation or countermeasures154). But the ILC restricted this principle to the 

violations designated as serious breaches of “a peremptory norm of general international law”.155 

Accordingly, the UN S-G’s Special Adviser, Edward Luck, claimed that the duty to ensure 

compliance with IHRL and IHL may be translated into a legal responsibility to take coercive 

measures by Article 41 of the ILC’s Articles on State Responsibility.156 This article addresses the 

responsibility of states to halt violations of peremptory norms of international law. It insists that 

“States should cooperate to bring an end through lawful means any serious breach within the 

meaning of Article 40”. Since the prohibition of genocide, war crimes and crimes against humanity 

have the status of jus cogens, it seems that Article 41 applies to them. Nonetheless, it remains 

contested whether this article establishes a positive obligation of states to cooperate to end the 

perpetration of the mentioned crimes, including by authorization of force by the SC. To assume that 

such a duty exists would, according to Luck’s view, represent an extremely progressive and wide 

interpretation of international law.157  

Critically, Article 41 does not elaborate how cooperation should occur. In its commentary, the ILC 

observes the possibility of both cooperation under the auspices of the UN and non-institutionalized 

cooperation.158 Neither does this article envisage concrete measures that states should take to stop a 

breach of peremptory rule. The commentary prescribes “a joint and coordinated effort by all States 

to counteract the effect of these breaches.”159 It should be noted, that the ILC acknowledged that 

Article 41 may mirror the progressive development of international law and is not yet a well-

established norm.160 

Stahn took this idea even further by noting that the WSOD taken together with the ILC’s Articles 

on State Responsibility creates positive obligation to “use diplomatic, humanitarian or other 

peaceful means” or collective security action to “help protect populations from atrocities”.161 This 

“maximalist” position is shared by Vanlandingham who views pillar three of R2P as a “legal 
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requirement”, not a political commitment.162 

2.1.3.3.3. Responsibilities of International Organizations 

Taking as a model its earlier work on state responsibilities, the ILC also commenced codifying draft 

articles on the responsibilities of international organizations.163 In these articles, the Commission 

has suggested the collective obligation to prevent genocide.164 Among those is draft Article 8 that 

regulates a violation of an international obligation. The third report on this issue argued that 

international organizations, similarly to states, should be held liable for international wrongful acts. 

Moreover, it claimed that if it was assumed that international law requires states and other entities 

to prevent genocide, and that the UN had been in position to prevent the Rwandan disaster, failure 

to act could be interpreted as a breach of the legal obligation.165 It is well-known that the UN 

recognized its failure to prevent the Rwandan genocide. Consequently, according to the ILC draft 

articles, this failure may have been legal in nature, albeit one recognized international lawyer 

charged the ILC with making “huge leaps of judgment” which are not supported by behaviour of 

states or international entities166 and labelled the ILC’s position as “absurdly premature and not 

likely to be affirmed by state practice”.167 

The ICJ seems to support the position of the ILC. The Court held that organizations are subjects of 

international law and, “as such, are bound by any obligation incumbent upon them under general 

rules of international law”.168 In the same vein, Howland claimed that the economic and political 

resources available to international actors such as the SC may actually lead to a significant 

obligation to protect.169 Likewise, Peters suggested that the SC is not completely free in assessing 

whether to qualify an R2P situation as a threat to the peace in terms of Chapter VII or not. It does 

enjoy a margin of appreciation, but this is within limits. An on-going genocide, for instance, must 
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be labelled as a threat to the peace by the SC, and failure to do so would trigger the international 

responsibility of the UN and the Council members.170 This means that the concept of R2P could 

give rise to an obligation on the SC to intervene in R2P situations. 

What adds to the complication is the persistent ambiguity on the possibility of the SC’s decisions to 

be subject to judicial scrutiny.171 The ICJ has not yet pronounced on this issue directly.172 The 

ECtHR refused to engage in an analysis of the behaviour of the SC: scrutinizing the Council “would 

interfere with the fulfilment of the UN’s key mission” in the area of peace and security.173 

Considering the complications in constructing a theory of accountability of the SC, a number of 

proponents of the R2P concept have focused on the potential legal responsibilities of the SC’s 

member states and especially the P-5174. Arbour, for instance, has speculated why the exercise of 

veto blocking an initiative to stop genocide would not constitute a violation of the P-5’s duties 

under the Genocide Convention.175 Similarly, Peters insisted that the resort to a veto “under special 

circumstances constitute an abuse de droit by a permanent member.”176 In response to such claims, 

some quarters of the international community argued that to suggest that the exercise of veto may in 

some cases be illegal is to misunderstand the political nature of the SC.177 Nevertheless, it is 

important to bear in mind that although the P-5 are not required to justify their veto, this does not 

diminish their obligations under other treaties, such as the Genocide Convention.178 Importantly, the 

ICJ in its advisory opinion of as early as 1948 insisted that “the political character of an organ 

cannot release it from the observance of the treaty provisions established by the Charter”.179  The 
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ICTY confirmed this view in Tadic decision.180 It is also worth mentioning the M. & Co. v 

Germany case, where the ECtHR ruled that the member states cannot, by transferring powers to an 

international institution, evade their own responsibility under the ECHR and their answerability 

towards the ECtHR.181 

In conclusion, the concept of R2P has been characterized as the “most dramatic normative 

development of our time”182 and “the most significant adjustment to sovereignty in 360 years”.183 

Regardless its short lifespan, R2P has rapidly developed from a “conceptual embryo”184 to a 

powerful norm in world politics.185 Taking into account the pillar three possibility and, arguably, 

even duty of military force, this “securitization of human rights violations”186 challenges principles 

of sovereignty and non-interference as the core paradigms of the UN Charter. 

Notwithstanding these important developments, R2P remains a highly ambivalent doctrine due to 

its indeterminacy187 and the lack of consensus as to the precise legal content of the concept. R2P’s 

three pillars have different legal qualities. Pillar one - primary state responsibility to protect its 

citizens from violence - is well-documented and firmly rooted in IHRL and IHL and, according to 

Bellamy and Reike, is a peremptory norm of international law. There is also an emerging consensus 

that pillar two - duty to assist states to fulfil their obligations - has also a solid basis in existing legal 

framework, though the precise scope of this duty is vague. Less clear remains the legal status of 

pillar three - the responsibility of the international community to assist states through coercive 

means. While the majority of the scholarly community denies such a wide-ranging duty, the recent 

developments spearheaded by the ILC and the ICJ may see the evolution of a legal duty to respond 

decisively to mass atrocities. In short, as Peters submitted, R2P is an established hard norm with 

regard to the host state, and an emerging legal norm with regard to other states and the UN.188 

                                                           
180 Prosecutor v Dusko Tadic, ICTY, Appeals Chamber, paras. 26-28, 1995. 
181 M. & Co. v. Federal Republic of Germany, Decision of 9 February 1990. 
182 Thakur, R.; Weiss, T., “R2P: From Idea to Norm - and Action?”, in Global Responsibility to Protect, Vol. 1, pp. 22-

53, 2009. 
183 Gilbert, M., “The Terrible 20th Century”, in Globe and Mail, Toronto, 31 January 2007. 
184 Stockburger, P., "The Responsibility to Protect Doctrine: Customary International Law, an Emerging Legal Norm, or 

Just Wishful Thinking?", in Intercultural Human Rights Law Review, vol. 5, p. 3, 2010. 
185 Thomas Weiss notes that "with the possible exception of the prevention of genocide after World War II, no idea has 

moved faster or farther in the international normative arena than the Responsibility to Protect." Weiss, T., R2P after 

9/11 and the World Summit", in Wisconsin International Law Journal, Vol. 24, p. 741, 2006. 
186 Engstrom, P.; Pegram, T., Responsibility to Protect and the Coercive Enforcement of Human Rights, International 

Studies Association Annual Conference, p. 2, 2011. 
187 See Bellamy, A.; Davies, S.; Glanville, L., The Responsibility to Protect and International Law, p. 220, 2011. 
188 Peters, A., "The Security Council's Responsibility to Protect", in International Organizations Law Review, Vol. 8, p. 



 

27 

Thus, while it is too premature to discern any new legal duty of the international community, 

established by the R2P doctrine of itself, to employ robust measures in cases of genocide, war 

crimes, ethnic cleansing and crimes against humanity, it is consistent with evolving state practice 

since 1990s and accumulated weight of opinio juris, both from opponents and advocates of R2P, 

towards enhanced cooperation in such situations. For now, it is possible to acknowledge that the 

primary function of R2P is to remind all states of the obligations they owe both to their people and 

strangers. 

2.2. POC 

2.2.1. Background: From Narrow to Broad Perspective 

Traditionally the concept of “protection” has been relatively straightforward189 and rooted in the 

idea that even war must have limits - that civilians should be as far as possible spared from armed 

attacks. From this narrow perspective, POC is a very old concept that comes from the early 

religious texts190 and the longstanding moral traditions on the conduct of war.191 The need to protect 

the life of civilians and other non-combatants in armed conflicts has been embedded in IHL and 

codified in the 1949 Geneva Conventions and the 1977 Additional Protocols192 (the latter extending 

the relevant protections to non-international armed conflicts). These instruments impose restrictions 

on methods and means of warfare and provide for the principles of distinction, proportionality and 

limitation in order to protect civilians. Many of the rules enshrined in these documents are not only 
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applicable to the signatories but are generally binding by the virtue of their customary law nature.193 

The most significant instrument on the subject - the Fourth Geneva Convention (GCIV) - coined the 

term POC and grounded its international legal establishment.194 The International Committee of the 

Red Cross (ICRC) has traditionally occupied a key role in application of this principle.195 POC, 

therefore, emerged as relevant to situations of armed conflict only. 

Later conceptualizations of “protection” have broadened to encompass elements of refugee law and 

IHRL196 - with a wide range of human rights protection concerns in both war and peacetime, 

sometimes unrelated to violence - and have increasingly focused on “issues of civilian safety” and 

human dignity.197 This erosion of nexus between POC and physical violence may be one of the 

reasons for differing perceptions of POC.198 Consequently, the modern conception of POC is based 

on the larger understanding of “protection” that was developed in 2001 by the ICRC who suggested 

that “the concept of protection encompasses all activities aimed at obtaining full respect for the 

rights of the individual in accordance with the letter and the spirit of the relevant bodies of law (i.e., 

human rights, humanitarian and refugee law)”199. 

The definition has been embraced by the key international humanitarian policy body, the Inter-

Agency Standing Committee (IASC), which is a pivotal forum for UN and non-UN humanitarian 

organizations.200 It is a broad definition of protection that is not restrained to protection in armed 
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conflicts. Its meaning is shaped by international law, and the principle applies to a wide array of 

political actors, including humanitarian agencies,201 regional organizations (such as NATO, AU, 

EU), peacekeepers202 and UN bodies. This larger policy-orientated concept is known as broad 

POC.203  For example, the ICRC, some UN agencies with protection mandates, such as the Office 

for the Coordination of Humanitarian Affairs (OCHA), the Office of the High Commissioner for 

Human Rights (OHCHR), the Office of the UN High Commissioner for Refugees (UNHCR), the 

UN Children’s Fund (UNICEF), the UN Fund for Women (UNIFEM), the World Food Programme 

(WFP) and some humanitarian NGOs adopted the concept of POC as one of their core activities and 

apply it in a more general sense, covering not only the period of armed hostilities, but also 

protecting civilians in post-conflict situations.204 

The SC has engaged with human protection issues since the first report of the S-G on the subject in 

1999205 and has developed a thematic civilian protection agenda related to but distinct from R2P.206 

Since then POC has been endorsed in a series of further reports by the S-G to the SC207 and various 

SC resolutions specifically addressing POC, including resolutions 1265, 1296, 1674, 1738, 1788 

and 1894.208 Thematic resolutions on women (1825),209 children (1612),210 the protection of 

humanitarian workers (1502),211 conflict prevention (1625)212 and sexual exploitation (1820)213 
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also include civilian protection in conflicts. Moreover, numerous country-specific SC resolutions 

include measures aimed at protecting civilians. In 2004, the SC issued an aide-memoire on civilian 

protection, which was afterwards embraced and developed by the OCHA.214 Additionally, a 

number of SC mandates have incorporated POC - Afghanistan (UNAMA), Central African 

Republic (MINURCAT), Cote d’Ivoire (UNOCI). Darfur (UNAMID), Democratic Republic of 

Congo (MONUC), Haiti (MINUSTAH), Liberia (UNMIL) and Sudan (UNMIS).215 

These and other UN documents include requirements for the enhanced protection of civilians in 

conflicts, such as: broadening the mandate of PKOs and their properly training and resourcing; 

protection of particularly vulnerable groups (women, children, refugees, IDPs and humanitarian 

workers); engaging more effectively with non-state armed groups to enhance compliance; closing 

gaps in existing international law; conflict-prevention; confidence-building; humanitarian access; 

targeted sanctions and accountability for violations of international law; emphasizing the 

multidisciplinary nature of peace building; cooperation with regional actors; separation of 

combatants and armed elements from civilians in IDP and refugee camps; disarmament, 

demobilization and reintegration (DDR); intervention in cases of genocide, crimes against humanity 

and war crimes.216 

Building on these foundations, the SC has frequently taken POC action in specific contexts, 

including calling on parties to conflict to observe IHL; imposing sanctions on perpetrators; creating 

special tribunals (notably, the ICTR and the ICTY); and appealing to the ICC to hold individuals 

accountable; as well as using Chapter VII of the Charter to authorize peace operations with a robust 

mandate to use force to protect civilians under imminent threat of violence.217 Moreover, UN bodies 

have sought to embed POC in the obligations of parties under IHL, IHRL and refugee law and have 

repeatedly called upon states which are not parties to the major treaties to ratify those instruments. 

Once ratified, all states are urged to take steps to incorporate these treaties within their domestic 
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legal system through appropriate legislative, judicial and administrative measures.218 

Following these developments, one can certainly view POC to be a much broader concept today 

than in the 1949 GCIV. The responsibility for POC lies with parties to the conflict under IHL and 

with the states and the international community under IHL, IHRL and refugee law. However, 

Popovski warns against the undesirable expansion of POC - no need to equate it, for instance, with 

protection of citizens in time of peace, as this would overlap with the human rights protection 

regime that is much broader in its scope. POC is a norm with a specific application and should 

retain its focus on civilian victims of warfare or internal disturbances.219 

2.2.2. Defining POC: Four Concepts 

This sub-chapter details the nature of POC in the contemporary context. It illustrates that while all 

POC actors share a basic understanding of the core concerns of the POC agenda - protection of 

civilians from the large-scale violence - the different perspectives, resources and powers retained by 

these actors make them to advance distinct POC concepts: combatant POC, peacekeeping POC, 

Security Council POC and humanitarian POC.220 The separateness of these POC versions should 

not, however, be overplayed. There will frequently be operational overlap and interaction among 

them. For example, the SC may decide, motivated by Security Council POC considerations, to 

establish a peace operation that will be subject to the positive peacekeeping POC obligations and 

longstanding constraints of combatant POC.221 Equally though, the different protection agendas can 

work at cross-purposes. For instance, the more robust the use of force is resorted to for 

peacekeeping POC purposes, the more the neutrality and impartiality of relevant humanitarian 

actors can be compromised, undermining the prospects for humanitarian POC.222 Given that 

multitude of operational concepts, a universal UN-wide definition of POC is not yet established. 

2.2.2.1. Combatant POC 

Combatant POC is the protection of civilians in armed conflict norm whose normative foundations 
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are based on ethical values shared by numerous cultures and religions.223 It derives from the jus in 

bello constraints of Just War224 and IHL - especially the GCIV of 1949 and the Additional Protocol 

II (APII) of 1977 - but extends to other instruments and institutions, including the decisions of the 

ICC and the Rome Statute.225 Simply put, combatant POC is a prohibition on directly targeting, 

disproportionately affecting or exposing to risk civilians and civilian objects. It is founded on the 

principles of distinction, proportionality and limitation.226 

The core part of combatant POC is formed by negative duties that include prohibitions on directly 

targeting of civilians, murder, sexual assault and exploitation, forced displacement, the destruction 

and removal of cultural property and private property227, destroying civilian infrastructure (e.g. 

electricity and sanitation facilities) and blockading civilian supplies of food, medicines and 

humanitarian aid.228 

Furthermore, combatant POC includes positive obligations such as requiring that state organs or 

arm force commanders educate and train their forces in their POC responsibilities and monitor their 

behaviour.229 Positive duties can also encompass securing space for humanitarian action, aid to the 

wounded, sick or shipwrecked in specific circumstances and provision of the proper care and 

education of children caught in conflict situations.230 In cases of occupation or detention, such 

positive duties become more solid. 

Some of combatant POC’s duties does not correspond to the above-illustrated negative-positive 

dichotomy but fall into the so-called intermediate category.231 They include obligations of 

combatants to distinguish themselves from civilians and to refrain from placing military objects 
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alongside civilian ones232; obligations of states to investigate and prosecute for war crimes and to 

use their influence to put an end to violations.233 

It remains debatable whether combatant POC encompasses positive duties to actively protect 

civilians in war from harm inflicted by third parties. There are suggestions that Article 1 common to 

the four Geneva Conventions imposed such a wide-ranging obligation since it prescribes that “the 

High Contracting Parties undertake to respect and to ensure respect for the present Convention in all 

circumstances”.234 However, this “duty” to ensure respect is usually referred to combatants under a 

contracting party’s direction and control235 and it seems far-fetched to claim the existence of this 

duty in relation to third-party perpetrators.236 Considering the complication to find a solid legal 

ground for combatants’ obligation to actively protect civilians, some commentators have focused on 

the moral side of the Article 1237. 

2.2.2.2. Peacekeeping POC 

Peacekeeping was an innovation that developed after the adoption of the UN Charter in response to 

the inability of the P-5 of the SC to agree on collective measures, especially the use of military 

force, during the Cold War.238 Peacekeeping traditionally had little to do with protecting civilians. 

Its goal was, as its name indicates, to keep peace. Developed during the Cold War, traditional PKOs 

were deployed primarily to address inter-state conflicts. Designed to implement agreed conflict 

settlements, these operations were entrusted with monitoring ceasefires and buffer zones, in largely 
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consensual environments guarded by state militaries.239 To the extent that traditional peacekeeping 

missions helped to terminate conflict, they may have contributed to protecting civilians.240 Under no 

circumstances would a conventional peace operation have considered that it was bound to protect 

civilians, let alone to actively defend their human rights.241 

One of the significant factors in modifying peace operations in the post-Cold War era has been the 

redefinition of international peace and security as inherently linked to POC.242 The earliest example 

is Iraq, where the SC recognized that repression of the civilians threatened the peace and security of 

the region.243 Further, the war in Bosnia was seen as a threat to peace because of its impact on 

civilian population, especially the incidence of ethnic cleansing.244 Ultimately, in Rwanda, genocide 

and other large-scale and systematic violations of IHL were viewed as breach of peace and 

security.245 In light of all these recent developments, peacekeeping POC can be defined as: 

The physical protection of humanitarian personnel, as well as responsibilities such as 

facilitating the provision of humanitarian assistance, preventing sexual and gender-

based violence, assisting in the creation of conditions conductive to the return of 

internally displaced persons and refugees, and addressing the special protection and 

assistance needs of children.246 

Later this concept was broadened to include concerns regarding peace-building; DDR247; 

monitoring, reporting, assessments of risks and mine action248; robust “peace enforcement” 

operations249; and, arguably, the use of force to protect civilians250; and other related activities.251 
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The term, thus, is not limited to traditional peace operations but covers a plethora of 

multidimensional peacekeeping missions deployed in situations where there is scarcely any peace to 

keep. The Department of Peacekeeping Operations (DPKO) emphasized that “impartiality [...] does 

not mean inaction or overlooking violations” and instructed peacekeeping actors to “actively pursue 

the implementation of their mandate even if doing so means going against the wishes of one or 

more of the parties to the conflict”.252 The UN’s doctrine for peacekeeping raised POC to one of the 

core responsibilities that peacekeepers are expected to fulfil, even when it is not explicitly in their 

mandate.253 The activities of peacekeepers are regulated by IHL, IHRL, domestic laws of the troop 

contributing nation (TCN), the host state and the principles of the UN Charter.254 The key 

normative framework of peacekeeping POC includes the UN and Independent Reports on 

Rwanda255 and Srebrenica,256 the Brahimi Report,257 the subsequent reports building on Brahimi258, 

the UN’s “Capstone Doctrine” for peacekeeping259 and the relevant doctrinal writings of 

scholars.260 

Peacekeeping POC is a conditional obligation. It does not impose any duty on a state or the 

international community to establish peacekeeping operations. Rather it prescribes the body already 

engaged in such operations to perform them to a certain standard. For instance, a peacekeeping 

operation with a protection mandate is bound to ensure a certain level of basic security to local 

civilians.261 This view is shared by Wills who argues that “the idea that states or international 

organizations that intervene on humanitarian grounds do have responsibilities is accepted by the 
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United Nations and Western powers”.262 Other commentators have similarly supported such a 

conditional duty263, including the S-G Kofi Annan264, former Foreign Minister of Algeria Lakhdar 

Brahimi in his influential report265 and the ICRC.266 

The minimum requirements of protection that are prescribed for peacekeeping missions to meet are 

defined by three considerations. First, the protective organ must meet its mission mandate.267 

Interestingly, Wills invokes R2P language to distinguish between two types of protective mandates: 

basic R2P and more robust R2P. While the former requires the PKO to achieve discrete mission 

goals and provide sufficient security to enable humanitarian organizations to operate effectively, the 

latter is primarily preoccupied with the physical protection of civilians and prescribes a more 

substantial approach to protection.268 In both cases carefully tailored caveats must be placed, since 

PKOs’ capacities are limited and restrained by the need to respect the protection responsibilities of 

the host state.269 

The second consideration to be taken into account is the natural expectations of local agents as to 

what counts as an appropriate level of protection, which is critical to the legitimacy and credibility 

of peacekeeping missions.270 Nonetheless, as Durch put it, there are limits as to how far such 

expectations can be managed.271 UN PKOs do not and cannot ‘own’ the conception of protection. 

They bring international civilian, military and police skills and assets to operational fields in which 

other protection actors are present, including the host state, mandated UN humanitarian agencies, 
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NGOs and the ICRC.272 The Brahimi Report noted in this regards as follows: 

Peacekeepers - troops or police - who witness violence against civilians should be 

presumed to be authorized to stop it, within their means, in support of basic United 

Nations principles and […] consistent with “the perception and the expectation of 

protection created by [the operation’s] very presence.”273 

While the precise content of this basic standard is fuzzy, it is possible to argue that at a minimum it 

would require protection from mass violence in the immediate vicinity of the peacekeeping 

mission.274 

The third minimum requirement is the most contentious since it seeks to establish positive duties of 

protection on states and actors who exercise control over a foreign territory. These duties derive 

from IHL and IHRL. Concerning IHRL, there is now a consensus that in certain circumstances a 

State’s obligation to respect and ensure human rights extends to acts or omissions outside its 

territorial boundaries. For instance, the ICCPR requires state parties “to respect and ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognized in the present 

Covenant”.275 The Human Rights Committee (HRCm) in its General Comment 31 linked the notion 

of jurisdiction to the power or effective control exercised by the state concerned or its forces 

irrespectively of the territory where they act.276 The Committee also stated that obligations under 

the ICCPR are equally applicable both to UN peacekeeping forces and to States engaged in 

unilateral actions.277 Other human rights instruments also use the similar language of 

“respect/ensure” and contain similar “jurisdiction” clauses.278 The obligation to ensure at a 

minimum entails positive obligations of states to protect individuals form the violations of third 

parties and to take all legislative, administrative, judicial and other measures to secure the 
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implementation of human rights.279 

As regards IHL, of particular importance is Article 1, common to the four Geneva Conventions 

which provides that the High Contracting Parties undertake to “respect and ensure respect” for the 

provisions of the Conventions “in all circumstances”. This obligation applies to both the contracting 

states and their troops.280 The ICRC Commentary to the Conventions suggests that Article 1 obliges 

the contracting State to make preparations during peacetime to ensure compliance with the 

Conventions and to supervise both civilian and military authorities to see that its orders in this 

regard are carried out.281 What is more, the Commentary provides that the obligation also extends to 

ensuring that third parties comply with the Conventions.282 Thus, peacekeeping forces, albeit are 

generally not party to the conflict, are obliged to ensure that the belligerents respect IHL. But the 

extent and nature of this obligation remains unclear.283 Wills argues that such an obligation would 

entail at an absolute minimum a duty to report war crimes immediately so that if the force itself is 

not in position to take action, the TCN and the international community can take steps to 

respond.284 

Additionally, there are suggestions that the laws of occupation are applicable to peace operations.285 

For instance, the ICRC takes view that: 

A situation of occupation exists whenever a party to a conflict is exercising some level 

of authority or control over territory belonging to the enemy. So, for example, 

advancing troops could be considered an occupation, and thus bound by the law of 

occupation during the invasion phase of hostilities.286 

The laws of occupation in the GCIV lay down basic levels of security to be provided by an 

occupying force for the local population and include negative duties, such as the duties to respect 

fundamental rights287, not to inflict harm to residents of the occupied territory and their property288, 
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not to punish for an offence he or she has not personally committed and not to take hostages289; as 

well as the duties of positive nature, including the duties of restoring law and order290, ensuring the 

food and medical supplies291, and maintaining the medical and hospital establishments292. These 

laws can be viewed as a third minimum standard and filling the gap in the content of UN mandates 

and civilian expectations left by the previous two levels.293 

Hence, these three minimum standards dictated by the peacekeeping POC principle should be met if 

an operation seeks to fulfil its mandate. It deserves special mention that some literature treats 

peacekeeping POC as an instrumental concept, not a normative one as was elaborated above. On 

this footing, peacekeeping POC is reduced to a political advice without any burden of legal 

obligations. This position is aptly demonstrated in the Building on Brahimi report, which insists that 

“The paper is not normative or prescriptive. It sets out a series of politically charged challenges and 

choices, but aims to be as objective as possible in its assessments.”294 

Taken together, there is not yet any legal obligation on the part of the international community or 

individual states to establish PKOs. However, peace operations that are already on the ground have 

to perform their activities in accordance with the provisions of IHL, IHRL, the laws of the TCN and 

the host state. 

2.2.2.3. Security Council POC 

The SC first addressed POC as a thematic issue in the 1999 Open Debate on the Protection of 

Civilians in Armed Conflict subsequent to particularly violent events in Bosnia, Rwanda, Sierra 

Leone and Liberia, where civilians were affected disproportionally. During the debate, the SC 

affirmed “the need for the international community to assist and protect civilian populations 

affected by armed conflict” and noted that it was willing to respond, in accordance with the UN 

Charter, to situations where civilians had been deliberately targeted, or where relief and aid had 
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been deliberately obstructed.295 Since then, ensuring the protection of civilian populations came to 

be seen by many as a key element of the SC’s responsibility to maintain international peace and 

security296. The first Chapter VII intervention occurred in Somalia in 1992 in response to the 

violence that was hampering relief efforts in the face of famine.297 Against this backdrop, President 

Bush indicated that it was time for “a new world order” that would not tolerate the neglect or abuse 

of civilian populations”.298 The same view was taken by the S-G Kofi Annan, who insisted that 

“protecting civilians in situations of conflict” was a “humanitarian imperative”299 and called for the 

attention of the SC. 

That being said, Security Council POC is the protection principle that is found in S-G reports to the 

SC, and in the resolutions of the SC and derives from the SC authority under Chapter VII of the UN 

Charter. While combatant POC is mostly associated with negative duties and peacekeeping POC 

with conditional duties, Security Council POC focuses on positive action, that is, on applying 

diplomatic pressures, sanctions, accountability, monitoring and - ultimately - military force in order 

to protect civilians from large-scale and systematic violence.300 It has much in common with pillar 

three of R2P. 

The principle of Security Council POC is grounded in the UN Charter, IHL and IHRL, especially in 

the context of the rights of women, children and other vulnerable groups.301 The SC engagement in 

POC matters is justified through the reference to the Council’s competence under the UN Charter: 

in Resolutions 1265 and 1296, the SC held that the targeting of civilians could threat international 

peace and security, thus moving POC squarely within its mandate under Article 24 of the 

Charter.302 Considering the UN’s purpose to promote fundamental human rights and save 

successive generations from the scourge of war303, Security Council POC may well be affirmed as 
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one of the UN’s raison d'être. 

The SC’s concerns are not limited to the situations of armed conflict violence, but include such 

issues as mutilations, genocide, ethnic cleansing, enforced disappearances etc.304 The S-G’s reports 

broadened the scope of Security Council POC as new concerns arose, namely, explosive devices, 

drones and military and security companies and underlined further areas of human rights concern, 

such as housing, land and property issues.305 

The SC can resort to a wide range of actions to halt a widespread violence against civilians that 

include prevention, peace-making, peacekeeping306 and peace-building, as well as intervention 

under Chapter VII of the UN Charter as the last option.307 Thus, the SC’s mandate enables it to urge 

parties to comply with IHL (e.g. to observe combatant POC) and to ensure responsibility for 

violations by establishing ad hoc courts and referring cases to the ICC.308 Additional activities 

include urging member states to ratify and implement the relevant international treaties; to consider 

using enforcement measures in cases of violations; as well as to adopt legislation for the 

prosecution of individuals responsible for genocide, war crimes and crimes against humanity.309 

Security POC responses may also include sanctions, arms embargoes, crafting relevant mandates 

for peace operations, separation of civilians and combatants, ensuring access to humanitarian 

assistance, creating safe zones, monitoring and reporting, protection of refugees and counteracting 

hate media.310 

Since 1999, the SC mandates for peace operations have increasingly progressed towards more 

robust ones entailing the use of force, as happened in Cote d’Ivoire in 2010.311 When peacekeeping 

operations are not possible, the SC can authorize more offensive force against regimes, as occurred 

in Libya in 2011.312 Importantly, the SC also underscores the significance of preventive measures, 

including dispute resolution, preventive military and civilian deployment and avenues for fact-
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finding.313 The areas of involvement of the SC continue to expand with the predominant focus on 

preventive measures that include: coordination with humanitarian actors, facilitating engagement 

with non-state actors, potential constraints on arms trading, improvements in reporting, protection 

of refugees and IDPs, safe return etc.314 

Security Council POC can be considered as a facilitating principle, encompassing all the concerns 

of the remaining POC concepts. This relationship is illustrated in Ban Ki-moon’s 2009 Report, 

which clearly demonstrates that the SC’s role in protecting civilians from widespread abuses of 

their rights is not only limited to its own direct actions, but also includes facilitating the protection 

roles of peacekeepers, combatants and humanitarians.315 

2.2.2.4. Humanitarian POC 

Humanitarian POC is the protection concept that appears in the work of mandated organizations, 

such as the ICRC and the UNHCR, and non-mandated NGOs and charities, such as Oxfam and 

Amnesty International. Mandated agencies function under the auspices of the UN and have more 

stable and less flexible arsenal.316 

Traditionally, humanitarian protection was understood in two ways. First, “conventional protection” 

implied advocating on behalf of vulnerable persons, supporting the development of legal 

instruments and protective policies and encouraging states to ratify and implement such 

instruments.317 Second, “relief protection” presupposed the provision of nutrition to those in need, 

and by doing so making them less exposed to coercion and exploitation by others.318 

In this traditional sense humanitarian POC is firmly enshrined in IHL. The GCIV establishes 

explicitly that States have the obligation to provide humanitarian aid to the civilian population of 

the adverse party under their control, whether free or detained, non-nationals or the population of 
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occupied territories319, and if unable to do so, are bound to accept the offered assistance320. 

However, the duty of States to ensure humanitarian aid and to allow others to do so for their own 

citizens is not expressly envisaged in this instrument. Article 23 of the GCVI only refers to the free 

passage of aid destined for the civilian population in the territory of a third State. The rights of the 

nationals of neutral States to humanitarian relief are not laid down either, albeit it was later included 

in the ADI.321 What is more, the GCIV sets up the duties of States and the rights of victims in 

relation to humanitarian assistance in international armed conflicts or in situations of occupation. In 

the case of internal conflicts, the existence of these duties and rights can be deduced from Article 3 

common to the four Geneva Conventions, in particular from the prohibition of violence to life and 

person.322 Moreover, Article 18 of the APII, applicable to non-international armed conflicts, 

establishes the right to humanitarian assistance and the obligation to allow for the provision of 

assistance essential to the survival of the population. It is also worth of mention that given the 

widely acknowledged applicability of IHRL during armed conflicts, the most fundamental rights 

belonging to all people not taking part in the hostilities cannot be derogated from in times of war. 

Consequently, considering the fact that humanitarian assistance is instrumental in guaranteeing the 

right to life, the parties to the conflict are obliged to guarantee the right to humanitarian aid to all 

persons hors de combat.323 

Just as other POC perspectives, the understanding of humanitarian POC has broadened. Nowadays 

it includes “all activities aimed at ensuring full respect for the rights of the individual in accordance 

with the letter and the spirit of the relevant bodies of law, e.g. human rights law, international 

humanitarian law and refugee law”.324 Accordingly, rights to life, safety, dignity and integrity are 

invoked as the basis for humanitarian protection.325 For instance, the right to life gives rise to a 

corresponding state’s obligation to respect and ensure respect for the right to life of all individuals 
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within its territory and subject to its jurisdiction.326 The duty to ensure implies that states have a 

duty to safeguard that the population affected by a crisis is adequately supplied with goods and 

services essential for its survival, and if they are unable to do so or fail in their efforts, to allow third 

parties to provide the required relief supplies.327 Furthermore, as Stoffels put it, given that the right 

to humanitarian aid is directly derived from the fundamental norms of both IHL and IHRL and, as 

the ICJ has observed on several occasions328 that these two concepts form the hard core of 

obligations erga omnes, it can be concluded that the right to humanitarian assistance generates 

obligations erga omnes for all parties to a conflict.329 

Humanitarian POC responds to large-scale violations of the mentioned rights occurring in 

situations of armed conflict, protracted social conflict, post-conflict, natural disasters and famine330 

and is based on the principles of humanity, impartiality, independence and neutrality - principles 

deeply rooted in IHL.331 Given the peaceful and non-military nature of the activities involved, 

humanitarian POC does not directly contribute to prevention or protection. The activities it places 

its focus at can be categorized with the help of the “egg framework” approach - where different 

spheres of action surround a common centre, but locate at different distances from it, thus 

resembling an egg.332 The most central activity is responsive action aiming to prevent or alleviate 

threats and harm. Next is remedial action, aimed at assisting and supporting people after the 

violations of their rights. Ultimately, on the outermost layer, there is environment-building, where 

institutions are established to enhance civilian protection. Each of these three domains includes 

traditional activities of advocacy, persuasion, reporting and dissemination of information about IHL 

and IHRL and provision of vital aid.333 In addition, humanitarian POC incorporates other 
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strategies: presence of humanitarian actors; empowerment of local populations; creation of safe 

areas; dissemination of information regarding early warning, areas of safety and danger, conditions 

for return of refugees and IDPs and so on; transportation or evacuation of civilians from threats; 

engagement with all parties to the conflict; design of aid facilities and programmes.334 

The variation and flux within humanitarian POC differentiate it from more stable and determined 

principles such as peacekeeping POC and combatant POC. One reason for this fluctuation is the 

variety of constraints on action adopted by different humanitarian organizations, especially those 

that are not mandated in law and are able to determine their own role within accepted humanitarian 

principles and practice.335 While some humanitarian organizations stick to the principles of 

neutrality and impartiality and do not condemn parties to the conflict, others find the policy of 

straightforward and public condemnation more employing.336 

Hence this chapter argued that while all four perspectives of POC have the same concern – the 

protection of basic rights of civilians form systematic and large-scale violence – each have different 

capacities, limitations and legal status. While combatant POC is the only perspective that has a firm 

legal basis, peacekeeping POC and Security Council POC are largely dependent on political 

considerations, and humanitarian POC is shaped by the constraints of neutrality and impartiality. 

As Breakey has pertinently summarized, the four concepts of POC consist of “the primary negative 

duties of combatant POC, the role-based responsibilities of peacekeeping POC, the aspirational and 

universal concerns of Security Council POC, and the ever-growing toolkit of pacific strategies at 

work in humanitarian POC”.337 

3. R2P and POC: Overlap and Contrast 

The precise nature of the relationship between R2P and POC is a source of on-going academic 

                                                           
334 For a more comprehensive list of strategies, see Bonwick, A., "Who Really Protects Civilians?, in Development in 

Practice, vol. 16, pp. 270-277, 2006; Frohard, M.; Paul, D.; Minear, L., Protecting Human Rights: The Challenge to 

Humanitarian Organizations, Occasional Papers 35, 1999; Protection into Practice, Oxfam, 2005; Growing the 

Sheltering Tree: Protecting Rights through Humanitarian Action, Programmes and Practice Gathered from the Field , 

IASC, 2002; Mahony, L., Proactive Presence: Field Strategies for Civilian Protection, 2006. 
335 Wynn-Pope, P., "Evolution of Protection of Civilians in Armed Conflict: United Nations Security Council, 

Department of Peacekeeping Operations and the Humanitarian Community", OXFAM Australia, p. 17. 
336 Breakey, H., The Protection of Civilians in Armed Conflict: Four Concepts, in Francis, A.; Popovski, V.; Sampford, 

C. (eds.), Norms of Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, p. 57, 2012. 
337 Ibid. 



 

46 

debates.338 It is generally agreed that the two principles “overlap but each extends beyond the other” 

in certain respects.339 This chapter examines the key points of overlap and contrast between R2P 

and POC as well as controversial aspects surrounding such a comparison.  Moreover, the practical 

importance of drawing parallels between the two protection norms is highlighted in the case of 

Libya in 2011, which is a clear example of how the two concepts can effectively converge and 

thereby, advance the same agenda – protection of the most vulnerable. Before proceeding to the 

comparative analysis and in order to avoid misinterpretation, it is vital to be mindful of which pillar 

of R2P and which concept of POC is under consideration because of their different properties. For 

instance, R2P is widely seen as more controversial than POC. But this depends largely on which 

pillar of R2P is considered and to which concept of POC it is compared. 

3.1. Substantive Comparison of R2P and POC 

This section explores basic similarities and distinctions between POC in terms of their origin, 

evolution, legal basis, scope and structural components. 

3.1.1. Basic Convergence 

There is a close relationship between the two international protection principles. First, R2P and 

POC spring from the same ethical roots and are grounded in a principle of common humanity. Their 

fundamental concern is to protect people’s most basic rights of physical security from large-scale 

human-induced violence.340 Both norms impose negative obligations on states to refrain from 

inflicting any harm to their nationals and require some positive acts to provide protection from the 

activities of third parties and to promote a general protective environment341 according to IHL, 

refugee law and IHRL. The three pillars of R2P can be mapped onto this structure, with R2P pillar 

one mostly concerned with prohibitions on harm (negative obligations), while pillars two and three 
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focus on institution-building and direct protection against third parties (positive obligations). In case 

of POC, while each of the four concepts has elements that function in each category of obligations, 

combatant POC is pivotally concerned with restraints on direct rights violations. Humanitarian 

POC, in turn, primarily focuses at indirect protection and environment-building. Both peacekeeping 

POC and Security Council POC place direct protection against third-party violations and structural 

protection through institution-building at the centre of their area of concern.342 Furthermore, as 

provided in the 2007 S-G’s report on the protection of civilians, in its “important affirmation of the 

primary responsibility of each state to protect its citizens and persons within its jurisdiction from 

genocide, war crimes, ethnic cleansing and crimes against humanity”, R2P has advanced the 

“normative framework” of POC.343 

Second, sticking to the above-mentioned correlations between positive/negative obligations and 

separate elements of R2P and POC, it is possible to draw some cross-cutting parallels between these 

elements. For instance, R2P pillar one and combatant POC have much in common in terms of the 

nature of the obligations they impose. Both centre on prohibitions on harming civilians, that is, 

negative obligations. Similarly, R2P pillar three and Security Council POC deal with the various SC 

options in response to widespread and systematic violence, including the use of military force as the 

last resort,344 and, according to Sampford, both are exceptions to the Westphalian principle of non-

intervention.345 There are also strong links between R2P pillar two and peacekeeping POC and (and 

to some extent humanitarian POC), as these principles invoke positive obligations to protect 

civilians.346 

Third, both R2P and POC include multi-layered protection in the sense that various actors are 

called upon to fulfil tasks tailored to their specific roles and capacities. In case when primary actors 
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fail to discharge the required level of protection, backup duties lay with secondary actors.347 For 

R2P such a continuum of responses is represented in its three-pillar structure. Each of these three 

pillars focuses on the same narrow set of threats to human rights (the four atrocity crimes), but they 

each initiate the action of a particular actor in a particular situation with particular means and acting 

under particular constraints.348 POC, in turn, has a similar division of obligations to guarantee 

cohesion of responses in form of its own “pillars”, that is, protection discharged by different actors 

under different circumstances and with different means at their disposal.349  

Importantly, the responsibilities that UN member states accepted in paragraph 139 of the WSOD 

can be understood as bringing greater clarity to the commitments made by the SC in earlier 

resolutions on POC, recognizing that such situations may constitute a threat to international peace 

and security and fall squarely within the SC’s competence.350 For instance, in Resolution 1265351, 

the SC expressed “willingness to respond to situations of armed conflict where civilians are being 

targeted”. The SC Resolution 1296352 went even further insisting that, “the deliberate targeting of 

civilian populations or other protected persons and the committing of systematic, flagrant and 

widespread violations of international humanitarian and human rights law in situations of armed 

conflict may constitute a threat to international peace and security” and reaffirmed its “readiness to 

consider such actions and, where necessary, to adopt appropriate steps.” The paragraph 139 of the 

WSOD, for its part, is even more explicit providing for member states’ commitment to take timely 

and decisive collective action through the SC in situations where national authorities manifestly fail 

to shoulder their default protection mission from the four atrocity crimes.353 

Fourth, both concepts have a strong basis in international law generally and in IHRL particularly. 
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The ICISS report underlined the central role human rights play in justifying R2P. In particular, 

defining “sovereignty as responsibility” denies the idea that sovereignty holds any inherent value in 

itself.354 Instead, sovereignty is viewed as a tool for the protection of the basic human rights.355 The 

2005 WSOD followed the same track, placing R2P under the rubric of human rights rather than 

security.356  As to POC, the widely endorsed ICRC definition of protection places human rights at 

its centre, holding protection to be “all activities aimed at obtaining full respect for the rights of the 

individual in accordance with the letter and spirit of the relevant bodies of law”.357 Likewise, S-G 

reports and SC resolutions on POC frequently appeal to IHRL, especially regarding women, 

children and other vulnerable groups.358 Combatant POC, in the meantime, developed primarily out 

of the Just War theory of natural law that set the groundwork for early natural rights.359 

Fifth, R2P and broad POC have a considerable degree of overlap in terms of their origin and 

evolution. While R2P was created in response to two political and moral disasters of the 1994 

Rwandan genocide and slaughter of civilians in UN safe heavens in Srebrenica in Bosnia in 1995, 

the shadow of these atrocities also played a major role in framing the contemporary scope of broad 

POC by the way of developing explicit protective strategies and issuing a series of reports analysing 

the fiasco of, inter alia, UN organs to halt attacks on civilians in Rwanda and Srebrenica.360 The 

importance of these two conscience-shocking events to the emerging POC agenda is obvious in two 

landmark POC documents of this period: the S-G’s first report to the SC on the protection of 

civilians in armed conflict,361 and the Report of the Panel on UN Peace Operations (Brahimi 

Report).362 

The last issue pertinent to this discussion is an architectural metaphor of a pyramid applicable to 
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both R2P and POC proposed by Sampford. He argues that while the pillar structure of R2P and 

POC (the four distinct concepts here are understood as pillars) is a common one, its utility is under 

doubt. Pillars are seen as separate and of similar size and height, while in reality they interact and 

do not intend to be of equal nature. The less coercive versions of the norm will have the largest 

application - indicating the solid and broad base of the pyramid. The more interventionist and 

ultimate coercive measures are the higher and narrower steps on the pyramid. For instance, if R2P 

pillars two and three are called upon, the pillar one responsibility of states remains in force. 

International assistance does not intend to supplant that responsibility but rather to supplement it. 

The same is true of POC where combatant POC is primary, whereas humanitarian actors, 

peacekeepers and the SC have role in assisting.363 

3.1.2. Basic Divergence 

Although the two principles have numerous commonalities, the differences abound.  First, due to 

their different origins, each principle is assessed rather differently. POC evolved as a part of the 

laws of war, formed both through treaty and customary law that aimed to protect non-combatants 

from the more egregious harms to which armed conflict exposes them. In this form POC is a matter 

of law and does not appear to depart from the core business of the UN.364 State and non-state 

insurgencies regularly violate the laws of war and target civilians but they almost always deny this. 

By doing so, they, in a sense, pay at least a lip service to the importance of the POC doctrine. 

Rejecting POC as a whole in current international context would be reputational suicide.365 

However, POC increasingly involves more than a mere application of IHL. It has become a policy 

commitment by the SC and since 1999 - a positive call for peacekeepers to provide for a more 

robust protection for civilians from armed actors. These shifts in POC create controversy, because 

they introduce the possibility of the use of force against state and state-sponsored actors, and 

effectively lead to the changing mandate of peacekeeping forces from impartial mediators to a 

“third belligerents” in armed conflicts.366 R2P, for its part, is intrinsically controversial: it is 

                                                           
363 For more detailed discussion, see Sampford, C., A Tale of Two Norms, in Francis, A.; Popovski, V.; Sampford, C. 

(eds.), Norms of Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, pp. 106-109, 2012. 
364 Ibid., p. 105. 
365 R2P and POC in the UN Security Council, available at 

http://hughbreakey.blogspot.fi/2013/03/r2p-and-poc-in-un-security-council.html (last visited 13 September 2013). 
366 Ibid. 



 

51 

“confusing conceptually, contested normatively and ambiguous politically”.367 It directly confronts 

the notion of state sovereignty and allows for coercive force, should the host state fail to protect its 

population.368 After R2P’s adoption by the UN in the form of GA resolution, many nations became 

increasingly concerned about its capacity of being a vehicle for neo-colonialism and imposition of 

Western “double standards”.369 However, the proponents of the doctrine emphasized consensual 

aspects and preventive dimension of R2P and gradually shifted its status towards less 

contentious.370 

 The second distinction between the two norms is related to their scope (see Figure 1371), that is 

types of situations to which they apply. R2P has a narrower focus and only applies to the four 

atrocity crimes, namely, genocide, war crimes, ethnic cleansing and crimes against humanity, 

particularly as they occur in the context of widespread violence and civil unrest372 regardless of the 

characterization of the situation as armed conflict. These crimes must reach a certain threshold of 

severity (“substantiality test”373) characterized by their large-scale and systematic nature to fall 

under the protective scope of R2P. POC, on the other hand, can apply more broadly to any discrete 

act374 such as, for instance, targeting of civilians in war, sexual assault and exploitation, forced 

displacement, application of starvation strategies, the deliberate blocking of urgent humanitarian aid 

and more.375 Combatant POC is particularly broad in scope prohibiting any discrete actions 

performed by small groups and even individuals acting alone.376 At the same time, POC has 

traditionally been understood narrower in that it covers only armed conflict and post-conflict 
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situations as those are defined in IHL. However, 

contemporary interpretations of POC focus on 

large-scale and systematic violations of human 

rights377 and apply to situations of mass violence, 

including armed conflict, as well as serious and 

widespread internal tensions and internal 

disturbances.378 Thus, in this regard there is 

significant overlap between R2P and POC. 

To illustrate, the civilian victims of war crimes and 

crimes against humanity perpetrated in times of 

armed conflict, could fall under both R2P and 

POC. The protection of civilians threatened from 

escalating armed conflict, if mass atrocities are not 

planned and committed as part of such armed 

conflict, would fall under POC but not R2P. To be 

sure, if the two warring parties observe the rules of 

law and do not commit crimes against humanity, 

R2P is not relevant, but POC is - civilians have to 

be protected from suffering even in purely jus in 

bello situations.379 An example of situation that would be covered by R2P, but not POC, would be, 

inter alia, ethnic cleansing or crimes against humanity, planned and committed without any link to 

an armed conflict or internal disturbance, as, for instance, happened in Cambodia in 1976-1979, 

when the Khmer Rouge regime of Pol Pot massively massacred innocent people.380 Notably, 

situations can rapidly change and what originally was not an armed conflict can escalate into such 

and trigger POC, as happened in Libya in 2011. This unique case will be discussed more thoroughly 
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in Section 3.4. 

Third, because R2P is narrower in scope, the responses it demands can be more diverse and 

multifaceted as was aptly articulated in the S-G’s 2009 report under the rubric “narrow and 

deep”.381 One way this is so is in R2P’s preventive dimension, that is, inhibiting atrocities from 

happening in the first place.382 Importantly, POC does not neglect prevention as well,383 however, 

as Hunt emphasized, “aspects of the preventive components of R2P extend beyond POC”.384 Since 

the very inception of R2P there has been a consistent awareness that when it comes to the most 

horrendous of atrocities, prevention is better than reaction.385 This feature of R2P was also taken 

into consideration by Ban Ki-moon in his “three pillars” approach to the doctrine, where only pillar 

three deals with response; the remaining pillars of R2P are pivotally concerned with prevention.386 

Given to the narrowness of the scope of R2P, the prevention is viable in comparison with POC, 

which is primarily reactive in practice387 and where the prevention of armed conflict in general is 

too broad to give rise to any determinate tasks.388 

Finally, it is worth adding that POC applies to crimes against civilians, while R2P covers crimes 

against populations.389 Concerning this distinction three points are vital. First, while POC’s 

preoccupation with civilians includes isolated and small-scale attacks against individuals, R2P’s 

concern is directed towards assaults of a much larger degree and with specific intention to persecute 
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or destroy the group as such.390 Second, POC occurs primarily in situations where the distinction 

between civilians and combatants is material, especially concerning narrow POC. R2P crimes, on 

the other hand, take place either in times of war or peace and, consequently, the term “populations” 

is more apt in this regard.391 Third, invoking the term “populations” implies that R2P atrocities can 

be committed against combatants if such crimes constitute part of a larger attack against population. 

For instance, the Genocide Convention and the Rome Statute of the ICC delineate the nature of the 

four atrocity crimes by articulating that these crimes apply not only to harms against “civilian 

populations” (in the case of crimes against humanity),392 but also to “national, ethnic, racial or 

religious groups” (in the case of genocide)393 and to “combatants, wounded combatants hors de 

combat and nationals” (in the case of war crimes).394 By the virtue of POC’s explicit focus on 

civilians, violations of IHL against combatants will not be considered to be violations of POC. 

3.1.3. Controversial Aspects 

One of the most controversial distinctions drawn between R2P and POC is that the latter only 

applies in the context of armed conflict.395 After all, the acronym POC usually stands for “the 

protection of civilians in armed conflict”. The scope of combatant POC, as defined in IHL, is 

indeed limited to armed conflict. However, even here there are complexities. First, Common Article 

3 of the Geneva Conventions is widely understood to contain a “minimum standard” of 

humanitarian treatment that is applicable even to civil strife outside of armed conflict.396 Second, 

the requirements for violence to be defined as “armed conflict” in the meaning of the Geneva 

Conventions are not particularly stringent, requiring only the presence of two parties that hold 

territory and have military command structure, the involvement of UN actors on the battlefield (e.g. 

peacekeepers) or the presence of international elements using force.397 Third, according to Common 

Article 2 of the Geneva Conventions, any even partial occupation of territory by an enemy force set 
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in motion application of the Conventions, even if there is no armed resistance to that occupation.398 

In all, it is difficult to discern an exact definition of armed conflict and, consequently, any black and 

white limits of combatant POC. 

The three remaining POC principles, in the meantime, are not limited to situations of armed 

conflict. For instance, peacekeeping POC is equally applicable to on-going armed hostilities as part 

of preventive deployment or generalized violence and post-conflict situations, which may not 

qualify as “armed conflict”,399 as part of a peace agreement. Equally wide scope applies to Security 

Council POC. The SC’s rationale for POC - that is, capacity of crimes against civilians to threaten 

international peace and security - is not limited to armed conflict. For instance, in its Resolution 

1296 the SC spoke of protecting civilians under “imminent threat of physical violence”, without any 

referral to the situation as armed conflict.400 Even state repression can count as a POC case for the 

Council, if it rises to a sufficient threshold of violence.401 Ultimately, humanitarian POC is 

preoccupied with large-scale violence, deprivation, dispossession and displacement, irrespective of 

whether these occur during armed conflict, post-conflict or civil strife.402 All in all, the application 

of combatant POC may be restricted to situations of armed conflict, but remaining POC concepts 

will apply in all cases where R2P atrocity crimes are committed. 

The second controversy relates to the claim that POC is a humanitarian principle governed by 

traditional humanitarian constraints such as neutrality and impartiality.403 R2P, on the contrary, is 

not neutral as it takes stand against evil-doers. However, it is not easy to differentiate ways in which 

POC is neutral and impartial and R2P is not. For example, the laws of combatant POC apply 

impartially to all combatants as much as prohibitions of R2P pillar one apply impartially to all state 

sovereigns.404 Similarly, Security Council POC parallels R2P’s pillar three at taking a determined 
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stand against atrocity crimes perpetrators, as the case of Libya reaffirms.405 

Concerning peacekeeping POC, in his report on the fall of Srebrenica, the S-G condemned the 

errors of judgement “rooted in a philosophy of impartiality and non-violence wholly unsuited to the 

conflict in Bosnia”.406 In the same vein, the Brahimi report advanced a non-traditional 

understanding of impartiality as distinct from neutrality, or equal treatment of all parties to the 

conflict, and characterized it as adherence to the principles of the UN Charter.407 The same attempt 

to distance PKOs from neutrality prized by humanitarian actors is visible in the works of other 

influential authors.408 

The situation of humanitarian POC is more complex. Humanitarian neutrality may refer to: 1) non-

discrimination in who will receive protection; 2) not being an agent of state policy; 3) not 

contributing to one military-political outcome rather than another; and 4) not speaking out against a 

particular side in relation to its breaches of IHL or IHRL.409 R2P may be viewed neutral in relation 

to the first and second aspect, but not in relation to the last two aspects. Thus there are significant 

differences in this regard between humanitarian POC and R2P. However, even this distinction is 

not straightforward, “as the more humanitarian organizations prioritize humanitarian POC, the 

more they will find themselves in conflict with these stronger versions of neutrality”.410 Hence, 

while humanitarian POC may in certain cases stick to its strong visions of neutrality and 

impartiality, for the most part R2P and POC are equally neutral and impartial. 

The third controversy lies with the claim that POC and R2P have a different status in law. For 

example, POC may be deemed a matter of law by the virtue of the customary and treaty status of 

the Geneva Conventions, while R2P is often characterized as a political commitment411 or “soft 
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law”412. The problem with such a claim is that different elements of each principle may have very 

different links to international law. For instance, R2P’s pillar one - primary state responsibility to 

protect its citizens from violence - is firmly rooted in IHRL and IHL413 and, according to Bellamy 

and Reike, is a peremptory norm of international law414. Pillar two – the duty to assist states to fulfil 

their obligations - has also a solid basis in existing legal framework, though the precise scope of this 

duty is vague.415 International human rights conventions, the Genocide Convention as well as the 

1949 Geneva Conventions place a number of obligations on states to cooperate to assist others to 

comply with the law but there is no consensus as to how this cooperation should be exercised. Legal 

quality of the pillar three is the most contentious and, arguably, does not impose legal duties on the 

international community to respond to atrocity crimes, albeit in light of the recent developments, 

state practice since 1990s and accumulated weight of opinio juris, as mentioned in this paper 

earlier, states are obligated to enhance cooperation in such situations. 

Similarly to R2P pillars, each of the four concepts of POC has a different status in policy and law. 

Given its clear basis in IHL, combatant POC is the only version of POC that is undoubtedly a legal 

rule. Although peacekeeping POC is arguably approaching the status of a legal rule, since 

continuous attempts are being made to enhance protection, it is more appropriate to view it as a 

principle, since it does not impose stringent legal obligations on peacekeepers to protect civilians 

but requires the protection to be realized to the greatest extent possible and there are no external 

courts empowered to adjudicate it.416 Nonetheless, some commentators have argued that the laws 

of occupation may apply to PKOs.417 Security Council POC and humanitarian POC are more 
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vague and amorphous as it is still unclear what they actually require418 and there is no judicial 

oversight. In this regard Bellamy suggested that if a “principle” connotes a shared understanding 

that can function as a basis for action, then the looser term “concept” may be more apt in this 

application.419 Thus, there is no simple answer as to whether R2P or POC has a stronger status in 

law. 

Ultimately, it is asserted that R2P justifies the use of non-consensual force to halt appalling human 

rights violations while POC does not. Pursuant to the WSOD, R2P explicitly allows, after the 

exhaustion of all peaceful means and the fulfilment of other conditions, for the SC to authorize the 

use of military force to protect populations from the most horrendous of atrocities. The recent 

NATO military intervention in Libya, for instance, is a clear case of the forcible means envisaged 

and endorsed by the R2P protection regime.420 POC, on the other hand, does not approach the 

question of the military action as a matter of explicit doctrine, albeit it is difficult to insist that it 

avoids it in practice. So far as the Offices of the S-G and the SC are concerned, non-consensual 

military engagement has always been considered as the last resort for POC.421 Resolution 1296 of 

2000 identified large-sale violations of IHRL as threats to international peace and security. As 

regards Resolution 1973 on Libya, the operative part of the resolution was couched in POC terms. 

Likewise, the international use of force in 2010 in Cote d’Ivoire422 was authorized by the S-G 

pursuant to SC Resolutions 1962 and 1975 under the POC umbrella.423 As such, this alleged 

distinction between R2P and POC is more a matter of perception than legal substance. 

3.2. Comparison of the Legal Sources of R2P and POC 

There is a wide range of legal and quasi-legal frameworks that have implications for both R2P and 

POC responsibilities. The international legal protection regime of vulnerable persons consists of a 
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large and overlapping variety of legal instruments and secondary sources that feel the gaps in 

different areas of protection left by others.424 

The comparison between legal and normative frameworks for R2P and POC can be illustrated as 

follows: 

Legal Sources R2P POC 

UN Charter + + 

1948 Genocide Convention + + 

IHL: 1949 Geneva Conventions and 1977 

Additional Protocols 

+ + 

1951 Refugee Convention + + 

IHRL + + 

1998 Rome Statute of the ICC + + 

2005 WSOD, paras. 138-139 +  

1997 Ottawa Land Mines Convention  + 

1993 Chemical Weapons Convention  + 

1980 Conventional Weapons Convention  + 

UNSC Resolutions + + 

UNGA Resolutions + + 

 

This table, albeit far from exhaustive, demonstrates how many commonalities there are between 

R2P and POC in terms of their legal sources. Few remarks are important in relation to some of the 

sources. The UN Charter, a legal source shared by the two principles, provides a normative linchpin 

for R2P, as the latter has its origins in the ICISS report referring to the human rights commitments 

of the Charter.425 Moreover, the concept of R2P is legally constrained to operate within the confines 

of the Charter’s collective security system (Chapters VI, VII and VIII), as was reaffirmed in the 

WSOD. Similarly, POC is tightly interwoven with the UN Charter and particularly relevant for the 

Charter’s determination to save generations from the “scourge of war”426 and to promote human 
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rights and international rule of law.427 

As regards IHL, R2P’s pillar one negative obligations not to commit atrocities stem from rules and 

principles of customary and treaty IHL.428 Of particular note is Article 3 common to the four 

Geneva Conventions, providing that those outside the combat be treated humanely. Additionally, 

R2P (pillar two) may be also seen as clarification of some of IHL’s positive duties. What concerns 

POC, the Geneva Conventions and Additional Protocols form the very core of narrow POC. The 

bare legal minimum of POC for state armed forces and non-state actors is that they must respect the 

peacetime and wartime duties of IHL. Many of the key provisions of IHL form part of customary 

international law and, therefore, applicable to all parties to a conflict under all circumstances.429 

Additionally, the ICRC now takes the view that “everyone in situations of armed conflict: states, 

organized armed groups, multi-national forces [including peacekeeping forces], civilians and the 

staff of private military/security companies” is bound by IHL.430 Thus, IHL is also pertinent for 

peacekeeping POC. 

Provisions of the WSOD constitute a reflection of the obligations that states undertook under 

IHRL431 which are, therefore, of particular significance to R2P. The ICISS had linked R2P with the 

human rights provisions of the UN Charter and the UDHR from the very beginning.432 Moreover, 

one may draw a parallel between the terms “the responsibility to protect” and “the duty to protect”. 

The latter, being a well-known concept in IHRL, provides, generally, that states have, apart from a 

negative duty not to encroach upon individuals’ human rights, a positive duty in certain 

circumstances to prevent private actors from infringing on the rights of other individuals.433 The 

provisions of the key IHRL instruments on state’s obligations, interpreted as having extraterritorial 

effect in cases of state’s control over foreign territory or non-state actors, can be considered as 

                                                           
427 Ibid., Article 3. 
428 For more information on the subject, see Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based 

Perspective, NUPI Report, no. 5, p. 8, 2008. See also Glanville, L., “The Responsibility to Protect Beyond Borders”, in 

Human Rights Law Review, p. 3, 2012; Rosenberg, S., "Responsibility to Protect: A Framework for Prevention", in 

Global Responsibility to Protect, Vol. 1, pp. 442-447, 2009. 
429 For a comprehensive overview of the customary international humanitarian law, see Henckaerts J.; Dosweld-Beck, 

L., International Committee of the Red Cross: Customary International Humanitarian Law, 2005. 
430ICRC, Theme: Private Military Companies, in International Review of the Red Cross, Vol. 88, No. 843, 2006. 
431 Gierycz, D., The Responsibility to Protect: A Legal and Rights-Based Perspective, NUPI Report, no. 5, p. 8, 2008. 
432 The Responsibility to Protect, ICISS, p. 14, December 2001. 
433 Buergenthal, T., "To Respect and to Ensure: State Obligations and Permissible Derogations" in Henkin, L. (ed.), The 

International Bill of Rights: The Covenant on Civil and Political Rights, pp. 72, 77-78, 1981. See also McClean, E., 

"The Responsibility to Protect: The Role of International Human Rights Law", in Journal of Conflict and Security Law, 

vol. 13, pp. 145-146, 2008. 



 

61 

constituting a legal base for the R2P’s pillar two duties.434 The question of relationship between 

IHRL and POC is not as straightforward as with R2P, since it is sometimes asserted that IHRL is 

not applicable during armed conflicts. However, latest developments in law, especially in the 

interpretation of the international, regional and national courts, have affirmed that IHRL does have 

a bearing on situations of armed conflicts.435 Additionally, a broad understanding of POC (large-

scale violence occurring outside an armed conflict) draws hardly on the existing international 

human rights framework.436 Thus, IHRL will be relevant, for instance, to POC actors when they 

exercise extraterritorial control over persons or territories.437 

The Rome Statute of the ICC determines the legal scope and substance of war crimes, genocide and 

crimes against humanity (acts associated with ethnic cleansing can be characterized as war crimes 

or crimes against humanity)438 and provides an international legal framework criminalizing the 

violations of state’s R2P pillar one duties439 as well as contributes to long-term (pillar two) 

structural prevention through putting an end to impunity for atrocity crimes.440 As regards POC, the 

Rome Statute’s Article 8 provides for war crimes - that can include genocide and crimes against 

humanity committed in times of armed conflict - and triggers the application of IHL that is relevant 

to narrow POC. Importantly, the Statute has a substantiality requirement, responding only to gross 

breaches of IHL and, thus, does not cover all POC situations.441 

The last instrument worth of attention, the 1948 Genocide Convention, is the primary legal 

foundation for the concept of R2P and a legal framework that R2P specifies and makes operational. 
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It places obligations on states to enact legislation and other measures to prevent and prohibit 

genocide442, which corresponds to R2P’s pillar one commitments. Moreover, according to the ICJ’s 

interpretation in its Bosnia v. Serbia ruling, Article 1 of the Convention gives support to aspects of 

R2P’s pillars two and three duties (see Sections 2.1.3.2 and 2.1.3.3). POC, for its part, does not 

have the same intimate connection with the Genocide Convention as R2P, at least in its narrow 

form. The Convention, after all, explicitly refers to genocide as an atrocity crime committed in 

peacetime. Still, the provisions of the Convention inform other concepts of POC: actors with POC 

mandate are legally required to abide by the Convention and in some cases to take efforts to 

prevent genocide or to arrest or detain genocidaires.443 

As is indicated in the table, there are legal instruments that are pertinent to R2P but do not have (at 

least substantial) implications for POC (the WSOD). Conversely, disarmament treaties, treaties 

prohibiting certain weapons, as chemical weapons, landmines, cluster munitions or some 

conventional weapons that cause excessive civilian suffering, have a bearing on POC but not on 

R2P.444 

3.3. Comparison of the Actors Engaged with R2P and POC 

The table below, though not exhaustive, demonstrates the similarities and differences between R2P 

and POC in terms of the actors engaged in the various types of protection.445 

Key Actors R2P POC 

States Refrain from committing atrocity crimes 

in own and other jurisdictions. Undertake 

measures to prevent and protect people 

from gross human rights abuses. Assist 

with R2P missions. 

Ratify and implement all IHL and 

IHRL treaties. Protect own population 

from violence. Assist with POC 

missions. 

International 

Community 

Assist states to fulfil their primary 

protection responsibilities. Take timely 

and decisive action when the host state 

has failed to shoulder its protection task. 

Contribute to PKOs. Encourage others 

to be mindful of POC. 
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UNSC Consider the authorization of non-

consensual means - sanctions, embargoes, 

military force - when states manifestly fail 

to discharge their protection mission. 

Ensure the authorization and resource 

availability of PKOs in relation to 

POC. Act when large-scale atrocity 

crimes threaten international peace and 

security. 

Regional 

Organizations 

Develop intra-regional conflict resolution 

and mediation capacities. Contribute to 

regional PKOs and preventive 

deployments. Cooperate with the 

international community on issues of 

atrocity crimes. 

Develop financial, logistical and 

human resources for PKOs. 

Peacekeepers With the consent of the host state, 

establish strategies to protect populations 

from grave human rights violations. 

Protect civilians from imminent 

violence within areas of operation; 

support post-conflict rehabilitation. 

Armed Forces Protect people from atrocities. Do not 

commit atrocities in times of civil 

uprisings. 

Follow IHL constraints on war. Protect 

state’s civilians from third parties. 

Humanitarian 

Actors 

Monitor early warning. Identification of 

potential R2P’s gaps that need to be 

addressed. 

Promote observance of IHL. Provide 

for practical peaceful measures to 

reduce risks to local civilians. 

UN Secretariat S-G and OSAPG: Ensure an early 

warning of atrocity crimes, awareness 

raising. Advise SC on specific situations. 

Help with capacity-building to member 

states, regional organizations and civil 

society groups. 

DPKO: Develop doctrine, strategies 

and training for PKOs. 

ICC Ensure accountability for perpetrating 

atrocity crimes. 

Ensure accountability for committing 

grave human rights violations in 

conflict and post-conflict situations. 

 

As the table indicates, there is a substantial overlap between the key R2P and POC actors. 

Considering the fact that there are different pillars of R2P and separate perspectives on POC, it is 

not easy to construe a one-size-fits-all scheme of the institutional and operational relationship 

between the two norms. Drawing with a broad brush, nonetheless, some inter-relations can be 

identified. For some actors R2P can be the progression of broad POC as conflict and violence 

escalate into the full-blown atrocity. In this vein, R2P can be perceived as broad POC applied to the 

specific and urgent case of atrocity crimes.446 For example, the SC’s response to violence against 
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civilians in Libya in 2011 (Resolutions 1970 and 1973) reflected how the Council’s concern 

progressed from its engagement with R2P into POC agenda, with no sharp distinction in practice. 

For some actors, nevertheless, different institutional, strategic and operational responses required to 

prevent atrocity crimes may suggest they might need to differentiate between their R2P and POC 

roles.447 For instance, PKOs with initial POC mandates require the use of broad POC doctrine and 

strategies. However, in certain situations PKOs may need a more specific atrocity-prevention tool to 

halt grave human rights violations, since the POC agenda might not be adequate enough. In 

addition, some actors might need to distinguish between different POC concepts. For instance, 

peacekeepers need to draw the distinction between peacekeeping POC - where host state consent is 

crucial - and the POC perspective employed by the SC, which can authorize the use of force against 

states’ wills. There are also actors that have a pivotal role in one arena, but not in the other. A good 

example is the Office of the Special Advisor on the Prevention of Genocide (OSAPG) – a 

specialized R2P institution that is only concerned with the crime of genocide and, thus, is relevant 

to the R2P agenda only.448 

3.4. R2P and POC Convergence and Controversy: Libya 2011 

According to the majority view, the situation in Libya in February-March 2011 was a clear example 

of how both protection agendas, R2P and POC, can merge together. R2P quickly developed from 

pillar one protection to the whole amplitude of pillar three “timely and decisive response”, when 

Libya manifestly failed its protection mission. The subsequent categorization of the situation as 

civil war brought into action the POC protective framework by means of Resolution 1973 that 

became a landmark resolution for a parallel application of both POC and R2P.449 

Libya 2011 was not the first time when R2P was applied by the SC. Previous cases, where R2P 

language was also utilized, include SC resolutions on Sudan (Darfur) and Cote d’Ivoire.450 

Likewise, Libya was not the first country against which the SC has authorized the use of force to 
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protect civilians. The SC-authorized attacking of Bosnian Serb military objectives around Sarajevo 

in 1995 was aimed primarily to protect Bosnian Muslim civilians.451 Similarly, SC Resolutions 794 

(1992) on Somalia452 and 929 (1994) on Rwanda were the clear cases of the use of force for human 

protection against the nominal consent of a host state.453 However, the case of Libya is unique in 

terms of being the first real test of utilizing the two “sister” concepts, R2P and POC, through the SC 

Resolutions 1970 and 1973 to halt a mass slaughter of a civilian population.454 

3.4.1. The War in Libya: An Overview and Evaluation of Convergence 

On 17 December 2010 a young Tunisian man named Mohamed Bouazizi set himself on fire in a 

desperate protest against bureaucratic indifference and corruption in Tunisia. His horrific death 

commenced a chain of fierce anti-governmental demonstrations that forced President Zine el-

Abidine Ben Ali to flee into exile. Inspired by the outcome of the Tunisian revolution, mass protests 

against governmental regimes erupted in Egypt, later in Bahrain, Yemen and other parts of the 

Middle East and North Africa.455 

One of the most recent countries affected by the “Arab Spring” is Libya. Officially named the Great 

Socialist People’s Libyan Arab Jamahiriya, the country has been ruled by the authoritarian regime 

of Colonel Muammar el-Qaddafi since the military coup of 1969.456 In February 2011, the political 

climate of the country deteriorated due to the protests for governmental reform, democracy and 

participation.457 The first demonstrations demanding Gaddafi’s withdrawal took place in the city of 

Benghazi on 15 February and were harshly repressed. Since then the wide-spread violence against 

protesters escalated to the point of constituting crimes against humanity.458 
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Numerous pillar two attempts at peaceful, consensual resolution of the situation were unsuccessful. 

The SC invoked R2P immediately when on February 26 it passed Resolution 1970,459 underlining 

the Libyan authority’s responsibility to protect its population; condemning “the widespread and 

systematic attacks” against civilian population, which it noted, “may amount to crimes against 

humanity”; deploring the gross systematic violations of human rights and expressing deep concerns 

at the deaths of civilians and the incitement to hostility by the Libyan government.460 Resolution 

1970 insisted upon an immediate end to violence, urged Libya to act with maximum restraint, to 

respect human rights, and to ensure safety for foreign citizens, to allow safe provision of 

humanitarian and medical aid; and referred the situation to the ICC - an additional proof of the 

possibility that R2P crimes were committed.461 It also inflicted Chapter VII sanctions on Libya, 

including an arms embargo; a travel ban against 16 Libyan officials involved in violence; and an 

indefinite asset freeze against six members of the regime462. 

When it became clear that such measures were not protecting the Libyan people - due to Gaddafi 

regime’s blatant breaches of the resolution463 and, thus, a manifest failure to discharge its primary 

protection task - the League of Arab States (LAS) called on the SC to impose a non-fly zone on 

Libyan military aviation and to establish safe areas to protect the civilian population.464 This 

initiative was crucial and led to the adoption of the SC Resolution 1973 on 17 March 2011, which 

reiterated the Council’s concern that crimes against humanity might have been committed; defined 
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the situation in Libya as a threat to international peace and security;465 and urged the parties to the 

armed conflict to “bear the primary responsibility to take all feasible steps to ensure protection of 

civilians”.466 Additionally, it reaffirmed the establishment of a no-fly zone and ban on flights; 

added additional designations of individuals subject to travel ban or the asset freeze; reinforced 

arms embargo467; and authorized the use of “all necessary measures […] to protect civilians and 

civilian-populated areas while excluding a foreign occupation force of any form on any part of 

Libyan territory”.468 

Although, this call for the protection of civilians was inherently based on the concept of R2P,469 the 

resolution expressly referred to POC, as the situation shifted from a riot to a civil war, or non-

international armed conflict, in the language of the Geneva Conventions. This was a significant 

development as the SC could reinforce its decisions grounded on obligations under IHL and “add 

war crimes jurisdiction into what has already been established as R2P obligations in Resolution 

1970 on the basis of potential crimes against humanity”.470 In Resolution 1973, thus, all the 

protective capacity of POC (applicable to armed conflict) supplements the force of R2P, triggered 

by the Resolution 1970.471 It is not a coincidence here that in Resolution 1973 POC is an obligation 

of all parties in conflict, therefore it urges not only the Gaddafi’s regime, but the rebels (non-state 

actors) as well, to protect civilians, whereas R2P is a matter for states only.472 Hence, the “sister” 

conceptions were synergised, their legal and political dimensions merged to urge the SC to use its 

power under Chapter VII, including the use of force - to protect the civilian populations. This 

timely and decisive action of the SC can be considered as a triumph of both POC and R2P473 and 
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“reflected a change in the SC’s attitude toward the use of force for human protection purposes”.474 

The case of Libya, has proved, thus, that in certain situations and for certain actors, the principles 

will effectively converge, and including R2P language might add the normative justification for 

POC demands in the operational paragraphs of the UN mandates.475 With its initial determination of 

the existence of a direct link between mass assaults against civilians and international peace and 

security, and with abundant evidence of violations of the laws of war by Gaddafi, the SC’s 

Resolution 1973 was grounded in and concordant with its POC agenda. With Gaddafi’s regime 

having perpetrated crimes against humanity and planning more attacks on its own people, its claims 

to sovereignty and non-interference were abrogated, and the SC’s intervention was based on and 

consistent with the R2P obligations laid down in the WSOD. 

3.4.2. Controversies and Fears Surrounding the Application of R2P and POC in Libyan 

Intervention 

The ambiguous nature of the resolution on Libya - R2P in substance and POC in nature as it may 

be discerned - has caused considerable confusion among scholars. R2P and POC are separate 

principles and need to be treated differently regardless their close normative and operational links. 

There was a view expressed that equating POC and R2P may create resistance from member states 

to the promotion of POC in the peacekeeping context.476 The DPKO and other advocates of POC in 

PKOs raised concerns that R2P/POC connection can be problematic because R2P is seen by certain 

states to be a “Trojan horse” for intervention.477 PKOs are based on the fundamental principles of 

consent and impartiality, and risks might arise when countries start suspecting that there is an R2P 

agenda in the POC work of a UN agency.478 
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Additionally many POC champions fear the R2P agenda politicizing POC479 and are nervous to be 

cross-contaminated by the former because they incline to focus on the soft side of the POC 

doctrine, such as programmes to train peacekeepers and promote capacity-building, rather than the 

robust military action.480 One might remember the original ICISS report that implicitly indicated 

some doubts about relying on the SC to act as the “proper authority” for military action triggered 

by R2P, due to its frequent susceptibility to politicization and outlined procedures that would allow 

action to occur should the SC be paralyzed.481 Similar attitudes were expressed by some states 

during the GA debate on S-G Ban Ki-moon’s report of 2009 on R2P when they maintained that the 

work of a body in which powerful states have vetoes will be subject to inconsistency and result in 

politically or economically implicated action.482 

Given to the lack of the consensus on this issue, the SC Resolution 1973 borrowed the language of 

civilian protection, with the added caveat that NATO was free to employ “all necessary means” to 

achieve this objective. The dissonance between the principles of POC and NATO’s interpretation 

of “all necessary means” lead to “severe criticism, backlash and political posturing of the Libyan 

campaign.”483 What is more, some POC proponents fear that hard won consensus over 

peacekeeping’s protection-focused principles and mandates have been damaged by Libyan 

experience.484 Thus, there is a common view among UN agencies and NGOs that a careful and 

cautious approach should be taken not to simplify and equate R2P with POC so as not to 

undermine the work of UN agencies on the ground.485 Likewise, R2P proponents thought POC and 

R2P should not be conflated, since there was a tendency to consider POC as specific to 

peacekeeping mandates (except for combatant POC), whereas the tools for implementing R2P 

were viewed as applicable in much broader context, including where peacekeepers are not in 
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place.486 

There is still no clear-cut answer whether the international military action in Libya will promote 

consolidation or abuse of the “sister” norms. As the historical experience shows, there were 

inconsistencies in the response to political uprisings in Bahrain and Saudi Arabia where vital 

Western geopolitical and oil interests are directly involved, and with the failure to react with 

equally forceful military means in Yemen and Syria. Moreover, the lack of decisive action to 

defend the rights of Palestinians under Israeli occupation have been particularly damaging to the 

claims of the international community to promote human rights and counter humanitarian atrocities 

universally instead of selectively.487 On the other hand, had the world stood idly by in the face of 

the human rights crisis in Libya, the latter could have been the graveyard of the new R2P norm.488  

Nonetheless, the biggest controversy surrounds the implementation of Resolution 1973 by NATO 

forces and the swiftness with which military targets seemed to steer towards enabling regime 

change.489 Critics contend that while protection is a legitimate activity it must not be equivalent to 

overthrowing a government.490 NATO air strikes to halt the attacks of Gaddafi’s forces on civilians 

in Benghazi, Misrata and elsewhere were more or less justifiable under “all necessary measures” in 

Resolution 1973 (albeit some critics pinpoint to the mandate “overstretch” and argue that the likely 

Benghazi death toll, with no international intervention, would have been much less than claimed, 

and the negotiations could have succeeded given more time).491 However, as the civil war 

transformed into the battle between Gaddafi’s army and the rebel forces (Interim Transitional 

National Council), other forms of military intervention became clearly less concordant with the UN 

mandate. For example, despite arms embargo imposed by Resolutions 1970 and 1973, some 

countries supplied sizeable quantities of weapons to the rebels; provided battlefield leadership 

advice during final military operations on Tripoli and Sirte; assisted in training the rebel insurgents; 
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and even contributed troops to fight against Gaddafi’s forces.492 

As a result, some SC members claimed that civilian protection might be used as a facade for other 

agendas.493 For instance, Brazil expressed its concerns in its Concept Note on Responsibility while 

Protecting, insisting that the concept of R2P might be abused for aims other than protecting 

civilians such as regime change.494 Similarly, it was argued that "excessively broad interpretation of 

the protection of civilians [...] could [...] create the perception that is being used as a smokescreen 

for intervention or regime change".495 The claim of Marcel Boisard, former Assistant of the S-G of 

the UN, was even more dramatic: 

Nothing has been respected. No real negotiations towards a ceasefire have taken place. 

The exclusive control of the air was used to support the insurgents. Protection of 

civilians was the pretext to justify any operation […] It was no longer a question of 

protection, but of regime change […] The principle of ‘responsibility to protect’ died in 

Libya, just as ‘humanitarian intervention’ died in Somalia in 1992.496 

To be sure, SC endorsement of Resolution 1973 was critical to the legality of the intervention, but 

the actions of the coalition forces appeared to take the intervention beyond resolution’s 

prescriptions and, therefore, beyond what the UN Charter could be interpreted to allow.497 Even the 

fiercest international protagonists of R2P and POC have acknowledged the mandate being stretched 

to breaking point and maybe beyond it.498 Moreover, the nature of the military campaign raised the 

question whether it could have been taken a different form and still be equally effective. If so, then 

a more targeted and limited form of military action should have been preferred.499 Taken together, 

in referring to R2P criteria developed by the ICISS, “to be justified as an extraordinary measure of 

intervention in the case of Libya, ‘Proper Authority’ had been preserved but ‘Proportional Means’ 
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was exceeded during the action and ‘Right Intention’ was abused.”500 

On the other hand, it is possible to maintain that the success of the local rebel forces in Libya was a 

keystone in protecting civilians in civilian areas like the city of Benghazi, and NATO had no choice 

but to act as air support for the rebels.501 For instance, this view is supported by Thakur who argues 

that the initial motivation behind intervention must not be defeating an enemy state, but “if defeat of 

a non-compliant state or regime is the only way to achieve the human protection goals, then so be 

it.”502 In his opinion, the conflict in Libya was a case when the West’s strategic interests coincided 

with UN values and this does not mean that the latter is subordinated to the former.503 

At present, there is no consensus as to how to solve this dilemma. There seems to be little, if any, 

criteria to distinguish between putting an end to the massacre of innocent civilians, which is what 

R2P and POC are for, and offensive support of rebel forces, which R2P and POC are not intended 

to do.504  As Martha Findlay aptly interrogated, “Where does one draw the line between foreign 

‘occupation’ and foreign provision of funding, supplies, intelligence and weaponry to people, now 

no longer ‘innocent civilians’, using force to overthrow a sitting government?”505 In fact, any 

military intervention aimed to protect civilians against state or state-sponsored actors will have 

substantial consequences for the viability of the incumbent regime.506 In that case, one has no 

alternative but to accept that conditions on the ground may, in the end, trump all other 

considerations.507 As senior UN official succinctly summarised “Libya didn’t kill R2P [and POC]. 

But it raised a host of new and complex political and policy questions. We have a lot of work to 

do.”508 For now, therefore, there is a need to adequately limit the actions and military objectives of 
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intervening forces without inhibiting their capacity to provide genuine and timely protection to 

civilians at risk.509 Moreover, members of the SC and the international community more generally 

need to be realistic about the military intervention having implications for incumbent regimes but at 

the same time be sensitive to the ways this intervention can be operationally separated from the 

deliberate pursuit of regime change.510 

3.4.3. R2P and POC after Libya: Syrian Experience and the Way Forward 

I watched a little baby die today. Absolutely horrific […] No one here can understand 

how the international community can let this happen […] There are just shells, rockets 

and tank fire pouring into civilian areas of this city, and it is just unrelenting.511 

Many quarters of the international community512 share the view that the SC Resolutions 1970 and 

1973 represent a triumph of R2P and POC, because for the first time since the R2P concept 

emerged 12 years ago, the fullest and deepest scope of its implementation was utilized.513 Pillar one 

responsibility of the host state was referred to in Resolution 1970, and when the national 

government manifestly failed to protect its civilian population from massacres, the complementary 

responsibility shifted to the international community that engaged in the full range of pillar three 

measures: negotiations, diplomatic pressure, sanctions and, when all these efforts failed, the 

authorization for the use of military force by the SC. Despite all the controversies surrounding the 

joint application of R2P and POC, the failure to act on the part of the SC could damage 

considerably the status of both protection norms. 

While in the context of Libya, the rapid reaction by the SC, exercising its power under Chapter VII 

to impose sanctions and “all necessary measures”, demonstrated the fullest opportunity and the 

triumph of R2P and POC, the slow and indecisive response to similarly grave violence, abuses and 

excessive use of lethal force by governmental agencies against civilian protesters in Syria illustrated 

                                                           
509 Enhancing Protection Capacity: Policy Guide to the Responsibility to Protect and the Protection of Civilians, 

Overview Document, p. 11. 
510 Breakey, H., The Responsibility to Protect: Game Change and Regime Change, in Francis, A.; Popovski, V.; 

Sampford, C. (eds.), Norms of Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, p. 

11, 2012. 
511 BBC News, ‘Journalist Marie Colvin in Homs: “I Saw a Baby Die Today”’, Mid-East, 21 February 2012, available 

at http://www.bbc.co.uk/news/world-middle-east-17120484> (last visited 3 October 2013). 
512 See Evans, G., "Ending Mass Atrocity Crimes: The R2P Balance Sheet After Libya", the Second Renate Kamener 

Oration, Leo Back Centre, 31 July 2011; Bellamy, A.; Weiss, T.; Welsh, J., "Libya, RtoP, and Humanitarian 

Intervention", in Ethics & International Affairs, vol. 25, pp. 279-285, 2011. 
513 Popovski, V., "The Concepts of Responsibility to Protect and Protection of Civilians: 'Sisters, but not Twins'", in 



 

74 

the limits of the “sister” concepts514 and may well “turn into a step back and diminish previous 

efforts, achievements and consensus.”515 

The violence being committed against Syrian population by their government is as horrific as, if not 

worse than, Gaddafi’s actions before the adoption of Resolution 1973. Over the crisis in Syria, more 

than 100,000 civilians have been killed since the beginning of the conflict on 15 March 2011. The 

current situation in Syria has reached the level of non-international armed conflict and the acts of 

violence against civilians should be treated as war crimes and crimes against humanity.516 The 

natural conclusion is that it is a real test of R2P517 and POC, and because at this stage of the conflict 

it is too late for preventive measures, the responsibility of the SC to take timely and decisive 

collective action is an integral part of the doctrine of R2P.518 

Despite on-going mass atrocity crimes, the SC’s initial recourse to R2P to protect civilians was 

paralyzed by the vetoes of Russia and China that feared any action being interpreted as a tool for 

regime change.519 Neither sanctions nor military intervention could be agreed upon. It is against this 

background, that Popovski argues that R2P fiasco in Syria became “the collateral” victim of the 

proper exercise of R2P in Libya. What really happened was that Russia and China manipulated the 

Libyan situation, assimilating R2P and POC with regime change and threatened to use their veto 

continuously in the SC to keep the Bashar al-Assad’s regime in power.520 This double veto was an 

explicit challenge to the two concepts and brought the issue of selectivity into the centre of the 

political debate.521 In this respect, Barnett argued that 

 All international norms are selectively applied, especially norms that include the use of 

force. If selectivity and inconsistent use doomed international norms, then there would 

probably be no international norms to speak of. The real measure of R2P’s success is 
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whether it helps those marked for death.522 

The biggest challenge relating to R2P and POC is the political one: finding the will to translate clear 

understanding of need, and available institutional capacity, into effective action.523 If the 

international community, represented through the UN and regional organizations, do not act with 

the same determination as they did in Libya, the danger of selectivity and case by case assessment 

in application of R2P and POC will continue to shadow international law. As Simon Adams rightly 

noted, “while tanks, troops and even warships have been unleashed against ordinary Syrians, the 

Security Council has so far failed in its responsibility to protect civilians. Syria has become a stain 

upon the conscience of the world.”524 

In spite of all the criticism, there are some positive trends. Resolution 1973 and its implementation 

is a landmark experience of timely and decisive response aimed to protect the most vulnerable 

particularly when it comes to its deterrence effect towards other states with the weak human rights 

record. States that are violently attacking their populations now know that a reaction up to and 

including the use of non-consensual force against them is possible, even if not always probable. 

While it is not certain that Resolution 1973 paved the way for a new tendency towards greater use 

of force, especially given to the negative impact of Syrian crisis, it is still logical to assume that 

some state actors will explore the concept of prevention and other constitutive elements of R2P as 

well as actions of a coercive but non-violent type.525 

There are two basic directions in which the discussion on military intervention for humanitarian 

purposes could now go. The first is mapped by David Rieff, who suggests that rather than trying to 

find a consensus on the new concept of R2P with its complicated multi-layered approach, “we 

could have simply stayed with the concept of just war”.526 Since he does not elaborate further, it is 

possible to presume that he referred to unilateral interventions without the SC authorization and 

relying on moral legitimacy rather than legality, as occurred in Kosovo in 1999. The second option 
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would be not to abandon the R2P and POC concepts but to work at refining and further developing 

these norms of protection in the way that they are capable of producing consensus even in the most 

complicated situations.527 The latter alternative is more apt since it is based on a set of principles 

that allow for a stronger regulation of the use of force than is ever possible with humanitarian 

intervention. Perhaps, it would be even more reasonable (especially in light of the failure to protect 

the Syrian people) to stop viewing the concept of humanitarian intervention as contradictory in 

relation to other norms of protection but rather as a supplementary norm that can be used as a last 

resort in cases where conscience shocking mass atrocities are being committed and the SC is 

paralyzed by the vetoes of the P-5, driven by political considerations. Such a unilateral use of armed 

force should not be seen in this case as damaging the hardly-won consensus on R2P and POC but as 

reinforcing it by strengthening the same protection concern. 

In concluding, R2P and POC would have a huge positive impact on the interpretation of the UN 

Charter and could even serve as a catalyst for advancing UN reform. But they must be treated 

carefully. The unfortunate case of Syria should not tip the balance against the protection capacity of 

the two principles but serve as a motive for further research in the field. 

4. Interaction of the Norms of Protection 

One of the most intriguing developments of the last decade in the field of international law has been 

the complex interaction between R2P and POC. Despite all the controversies surrounding R2P and 

subsequent fears among various states and actors in the POC field that linking R2P to the POC 

agenda may undermine consensus on civilian protection measures,528 there is a potential for R2P 

and POC to operate as mutually reinforcing principles and thereby to enhance the overall protection 

of civilians from violence. For instance, R2P has provided a powerful language to shape 

expectations about the role of the international community in cases when a state is unable or 

unwilling to protect its citizens. Furthermore, it has added a sense of urgency to what the UN should 

do in situations where threats to civilians achieve the level of atrocities.529 POC, in turn, had an 

impact on R2P by, arguably, lowering its threshold for what is to be defined as a mass atrocity 
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crime.530 This chapter scrutinizes the relationship between the distinct concepts of POC and the 

pillars of R2P in an attempt to consider whether and to what extent the former may reinforce the 

latter and vice versa. 

4.1. Peacekeeping POC and R2P 

One of the key debates in peacekeeping is whether there is a duty of peacekeepers to use force to 

protect civilians from genocide, war crimes, ethnic cleansing and crimes against humanity. 

Peacekeepers have long been involved in operations with the mandate to improve the security of 

civilians and promote human rights.531 Yet, the idea that peacekeepers should intervene to protect 

civilians from imminent threat of physical violence arose in the aftermath of mass calamities in 

Rwanda and Srebrenica, which the international community failed to avert despite the presence of 

UN peacekeepers in the field. These disasters raised concerns about the utility of “peacekeeping” as 

a model for addressing conflict and crisis532 as well as brought up the idea of the collective 

“responsibility to protect”. In response to such events, the 2000 Brahimi Report suggested that 

peacekeepers “who witness violence against civilians should be presumed to be authorized to stop 

it, within their means”.533 Such an interpretation is well concordant with the human rights 

provisions of the UN Charter that states that “all Members pledge themselves to take joint and 

separate action in cooperation with the Organization for achievement” of “universal respect for, and 

observance of, human rights and fundamental freedoms for all”.534 Moreover, the same commitment 

is envisaged in the key R2P document , the 2005 WSOD, that notes that “we are prepared to take 

collective action […] should peaceful means be inadequate and national authorities manifestly fail 

to protect their populations from genocide, war crimes, ethnic cleansing and crimes against 

humanity”.535 

As a result of these developments, the practice of UN peacekeeping is developing not only into 

robust peacekeeping but also peace enforcement with a positive responsibility to protect civilians 
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within the field of operations536. While the former implies the use of force with the consent of states 

involved and can be compared to pillar two of R2P, the latter in principle lacks such a consent and 

is based on a strong Chapter VII mandate addressing serious human rights violations and threats 

against international peace and security of a certain state.537 It has much in common with pillar 

three of R2P and finds its normative and legal support in it. 

Since the adoption of the WSOD, there were two occasions where R2P was referred to in relation to 

civilian protection: the SC Resolutions 1674 and 1706.538 The former appealed to the provisions of 

paragraphs 138 and 139 of the WSOD without any indication as to what this meant for the POC 

mandate given to peacekeepers.539 The latter, which was adopted in relation to Darfur, made an 

explicit reference to R2P, albeit in general terms in the preamble540 and, yet again, did not clarify 

how the POC mandate for this peacekeeping mission will be related to the international 

community’s R2P.541 

In this regard, a change of the focus of humanitarian intervention from states’ rights to their 

collective responsibilities, suggested by the R2P doctrine, could potentially have a dramatic effect 

on legal obligations of contributing states and peacekeeping forces. As to the former, contributing 

states cannot stop at a decision to intervene militarily (if other measures deemed ineffective) but 

must include a preparedness to make the intervention effective: they are obliged to ensure that the 

forces they deploy to secure protection have an appropriate mandate, resources and training to 

enable them to do so.542 Against this background, Arbour has argued that R2P taken in conjunction 

with the Genocide Convention, may entail legal liability for states, especially the P-5, that fail to 

use their “tools of authority” to stop genocide; even more so when they exercise or threaten the use 

of a veto that “would block action that is deemed necessary by other members to avert genocide, or 

                                                           
536 Breau, S., "The Impact of the Responsibility to Protect on Peacekeeping", in Journal of Conflict and Security Law, 

vol. 11, p. 429, 2007. 
537 Fleck, D., The Handbook of International Humanitarian Law, p. 639, 2008. 
538 Nasu, H., Peacekeeping, Civilian Protection and the Responsibility to Protect, in Francis, A.; Popovski, V.; 

Sampford, C. (eds.), Norms of Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, p. 

120, 2012. 
539 Security Council Verbatim Records, 5430th meeting, 28 April 2006, S/PV.5430. 
540 UNSC Res. 1706: Reports of the Secretary-General on the Sudan, S/RES/1706, pream. para. 2, 31 August 2006. 
541 Nasu, H., Peacekeeping, Civilian Protection and the Responsibility to Protect, in Francis, A.; Popovski, V.; 

Sampford, C. (eds.), Norms of Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, p. 

121, 2012. 
542 Wills, S., Protecting Civilians: The Obligations of Peacekeepers, p. 252, 2009. 



 

79 

crimes against humanity”.543 

Turning to obligations of peacekeeping forces, R2P has transformed POC from a desirable goal for 

peace into a more clearly defined legal/moral obligation in the sense that peacekeepers are no more 

allowed to stand idly by when grave human rights crimes are committed.544 Both IHL and IHRL 

require peacekeepers to protect from direct attack people that are in their immediate care within 

their capacity and to take measures to prevent attacks where these are clearly foreseeable.545 

However, the extent of troops’ obligations to provide protection to the local population outside of 

their own areas of direct control is not that clear. IHRL does not always extend to these situations 

because there is generally insufficient basis to hold that the contributing State has jurisdiction 

(absent criterion of the effective control of territory).546 Furthermore, the ECtHR has stated in a 

number of cases that military operations that are authorized by the SC under Chapter VII are 

immune from its scrutiny.547 The R2P doctrine, therefore, could shape the scope of obligations of 

peacekeepers in relation to the four atrocity crimes in the sense that troops witnessing crimes 

against humanity, or being aware of such crimes and being in sufficiently close proximity to be able 

to respond, and having the capacity to do so, would be bound to react to such crimes, including by 

the use of armed force. The failure to do so would be equivalent to complicity and amount to war 

crimes or crimes against humanity subject to the adjudication of the ICC. 

Importantly, as early as the 1960s, the then-S-G Dag Hammarskjöld argued that the principle that 

the use of force must be restricted to self-defence could not justify standing by in the face of serious 

atrocity crimes committed against civilian populations. In such circumstances “emphasis should be 

placed […] on the protection of the lives of the civilian population in the spirit of the Universal 

Declaration of Human Rights and the Genocide Convention”.548 Neither of these instruments 

creates obligations directly binding on individual soldiers but, taken in conjunction with the R2P 
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norm, they do contribute to a moral and legal responsibility on the TCN and the UN to authorize 

their forces to stop such crimes if they are in the area and have the power to do so. Arbour has also 

argued that the R2P norm may create responsibilities for states that are in position to act.549 

Additionally, as noted earlier in the paper, the ICJ in its Bosnia v. Serbia ruling invoked the 

responsibility of due diligence: a State has to take all measures reasonably available to it to prevent 

genocide and other atrocity crimes that constitute breaches of jus cogens norms. The scope of such 

reasonable measures might well include the responsibility to ensure that the peacekeeping troops 

are adequately mandated, trained and resourced to respond to the gross human rights violations. 

Similarly, the Report by the S-G’s High Level Panel on Threats, Challenges and Change, charged 

with the review of the whole range of collective security mechanisms, noted that it is now widely 

accepted that the self-defence norm is sufficiently broad to encompass use of force in the face of 

genocide and crimes against humanity.550 The Panel also supported the criteria for military 

intervention in the “responsibility to react” phase, including the just cause threshold, four 

precautionary principles and right authority, proposed by the ICISS. It argued in its report that the 

Chapter VII mandate should be given as “even the most benign environment can turn sour” and that 

there must be complete certainty that a mission can respond with force if necessary.551 Although the 

2005 WSOD made no mention of the criteria for the use of force, which, according to White, could 

resolve the long-standing debate about whether human rights violations were threats to the peace 

and security mandating a Chapter VII response,552 the detailed recommendations in the earlier 

reports have already began to have an impact on the practice of the UN.553 

Just as R2P can enhance the peacekeeping POC agenda, the latter provides a legitimate and ready-

made vehicle for implementing R2P.554 In fact, one may view peace operations with a POC 

mandate as reinforcing all three pillars of the R2P framework, though in varying degrees depending 

on the form and objectives of mission. At a strategic level, all UN peace operations are approached 

                                                           
549 Arbour, L., “The Responsibility to Protect as a Duty of Care in International Law and Practice”, in the Review of 

International Studies, Vol. 34, p. 450, 2008. 
550 A More Secured World: Our Shared Responsibility: report of the UNSG High-Level Panel on Threats, Challenges 

and Change, p. 68, 2 December 2004. 
551 Ibid. 
552 White, N., Keeping the Peace, pp. 44-45, 1990. 
553 Wellemse, K., "The UN Security Council and New Threats to the Peace: Back to the Future", in Journal of Conflict 

and Security Law, vol. 8, p. 15, 2003. This article provides for an excellent overview of changes in the SC practice and 

the broadened notion of the threat to peace. 
554 Hunt, C., "Mainstreaming the Responsibility to Protect in Peace Operations", Asia-Pacific Centre for the 

Responsibility to protect, BISA Annual Conference, 16 December 2009, p. 2. 



 

81 

as “pillar two” tool to help states under stress to protect their populations through direct security 

provision and local capacity building. In rare cases, peace operations such as the UN Interim 

Administration Mission in Kosovo undertake “pillar one” responsibility in the territory they 

administer. More frequently, POC-mandated PKOs operate under “pillar three” to secure protection 

when local governments prove unable and unwilling to do so.555 

Thus, when a PKO is already deployed with a POC mandate, the international community’s 

responsibility to prevent can be operationalized with a greater clarity. Importantly, granting consent 

for the mission can be understood as evidence of a state exercising its pillar one responsibility.556 

Moreover, by participating in PKOs, states can demonstrate that they meet their pillar two 

responsibilities.557 Under the POC mandate, peacekeepers will be able to collect intelligence, 

advance confidence-building between parties to the conflict and among civilians and signal early 

warnings in cases of renewed tensions and vulnerability to mass atrocity crimes.558 

Additionally, acting under Chapter VII of the Charter, peacekeeping forces are also authorized to 

use military force to protect civilians before violence escalates into a full-blown mass atrocity 

(robust peacekeeping).559 In this respect, the S-G claimed in his report that “pillar two could also 

encompass military assistance to help beleaguered States deal with armed non-state actors 

threatening both the State and its population”.560 Such military assistance involves PKOs based on 

the host government’s consent, which can inevitably limit the operationalization of R2P when 

national authorities are manifestly failing to protect their people and especially when they are 

committing violence against civilian population themselves. However, considering the impact of the 

R2P doctrine on peacekeeping, peacekeepers may well find it justifiable to depart from the 

traditional notion of impartiality, when the host government is manifestly failing to discharge its 
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default responsibility. The consensus reached in the 2005 World Summit may support this view.561 

When the environment is hostile and mass atrocity crimes are taking place, it is too late to exercise 

preventive measures. Pursuant to the 2001 ICISS report, the responsibility to react includes military 

and peaceful actions, available to the UN.562 Likewise, the 2009 S-G’s Report envisages a wide 

range of non-coercive measures together with more forcible steps constituting pillar three of R2P.563 

Importantly, viewing the massive and systematic human rights violations as a threat to international 

peace and security triggers the application of Article 42 of the UN Charter, which envisages the use 

of lethal force “as may be necessary to maintain or restore international peace and security” and 

where the consent of the host state is immaterial. Thus, given the relatively wide scope of the 

responsibility to react or pillar three of R2P, it is viable to conceptualize the implementation of a 

POC mandate at this level (peace enforcement).564 Considering the limited applicability of R2P 

(four atrocity crimes), focusing on identifying and responding to the possible outbreak of mass 

atrocity crimes might provide peacekeepers with a clear standard of action in that they are only 

expected to resort to force in order to prevent the commission of these crimes. Thus, rather than 

reacting in every single case with armed force, peacekeepers can reserve their military capacities to 

mass atrocity crimes while in preventing phase, prior to the escalation of violence to the level of 

mass atrocities, playing supporting roles in information-gathering, logistical support and 

precautionary planning to reduce the risk of violence against civilians which may lead to mass 

atrocity crimes.565  

To sum up, there is a huge potential for interaction between R2P and peacekeeping POC. While 

R2P crystallises and reinforces the obligation of peacekeepers to react in cases when mass atrocity 

crimes are committed against civilian population both inside and outside of their areas of direct 

control as well as the obligation of TCNs to ensure that they are capable to do so, POC, represents a 

fully operational framework for translating R2P from words to deeds. 
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4.2. Combatant POC and R2P 

There are a considerable number of commonalities and differences between combatant POC and 

R2P, and understanding links between them may enhance the protection of those at risk. As was 

mentioned before, combatant POC has a strong basis in IHL and particularly in the Geneva 

Conventions and their Additional Protocols. The same is true for R2P, whose pillar one is firmly 

anchored in IHL. This chapter charts the similarities and differences between both protection norms 

with a particular focus on how R2P can be utilized to strengthen combatant POC and vice versa. 

The exclusive attention will be given to one category of atrocity crimes, namely, war crimes, since 

the main point of intersection between combatant POC and R2P can be found in this area. To be 

sure, genocide, ethnic cleansing and crimes against humanity do not necessarily require the 

threshold of armed conflict to be committed and in this sense would fall outside the purview of 

IHL. 

By exploring states’ obligations under IHL it is possible to discern some overlapping areas between 

the three-pillar conceptual framework of the S-G in his 2009 Report and the legal framework under 

the Geneva Conventions and Additional Protocols.566 Two issues are particularly apt in this respect: 

capacity to prevent the commission of war crimes (Article 1 of the Geneva Conventions and pillars 

one and two of R2P); and capacity for collective action to stop the commission of war crimes 

(Article 89 of the API and pillar three of R2P).567 

4.2.1. Article 1 of the Geneva Conventions and Pillars One and Two of R2P 

Under common Article 1 of the Geneva Conventions “The High Contracting Parties undertake to 

respect and to ensure respect for the present Convention in all circumstances.” Undertake in this 

context is “to give formal promise, to bind or engage oneself, to give a pledge or promise, to agree 

to accept an obligation”.568 This duty is a positive one and the content of this duty could be 

determined by reference to the ICRC Commentaries on the Geneva Conventions which hold that it 

would not be enough “for State to give order or directives to the military authorities […] The State 
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must supervise their execution.”569 Moreover, it is not sufficient for a state to respect the law itself, 

but it is bound under the Conventions to “ensure” the respect for IHL by other states.570 

In spite of the view expressed in the ICRC’s Commentaries, there are two approaches in 

interpretation of Article 1: a restrictive approach, according to which Article 1 only imposes a duty 

on states to ensure that the Conventions are respected within their jurisdictions and by their organs 

and private individuals, and extensive one, holding that, except for duty to “ensure respect” for the 

Geneva Conventions within their own jurisdictions, states are also obliged to “ensure respect” by 

other contracting parties.571 While in case of the former, there is a direct parallel with pillar one of 

R2P, the latter has much in common with both pillar one and two of R2P and is a more widely 

accepted interpretation of Article 1572. 

Considering states obligations under the Geneva Conventions to ensure that war crimes are not 

committed, it is reasonable to interrogate an additional value of R2P in this regard. First, it is logical 

to assume that R2P, political commitment agreed at the highest level and endorsed by both the GA 

and the SC, reinforces the credibility of the extensive approach to interpretation of Article 1 as well 

as finds its legal basis in it. Second, according to Durham and Wynn-Pope, it is paragraph 139 of 

the WSOD that is the most significant element of R2P with respect to war crimes (though not a hard 

law) as it allows for the collective coercive measures under authorization of the SC for the 

prevention of atrocity crimes573 and will be spelled out in the next section. 

4.2.2. Article 89 of the API and Pillar Three of R2P 

Article 89 of the API is of particular interest in comparison between combatant POC and R2P as it 

allows for collective response by the international community to serious violations of the Geneva 

Conventions and the two Protocols. It states: “in situations of serious violations of the Conventions 

or of this Protocol, the High Contracting Parties undertake to act jointly or individually, in 
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cooperation with the United Nations and in conformity with the United Nations Charter.” 

The wording resembles that of Article 56 of the Charter, which deals with cooperation for the 

universal respect for human rights and fundamental freedoms.574 As noted above, “undertake” in 

international law expresses a firm commitment to fulfil an obligation. While such an undertaking 

may be of a limited scope (for instance, by capacity or geography, as genocide), it is a strong 

obligation and should be interpreted as such.575 Pursuant to the ICRC Commentaries concerning 

Article 89, the actions envisaged by this article may include the use of lethal force and can only be 

undertaken where such situations constitute a threat to international peace and security.576 

Importantly, such actions are similar to some of R2P’s pillar three activities, where in order to 

protect people from the most grievous of atrocities, the international community can resort to 

coercive measures, such as fact-finding missions, diplomatic or other sanctions and where these 

measures have proved ineffective, undertake the collective use of military force as a last resort and 

subsequent to the authorization by the SC.577 Thus, the overlap between Article 89 and pillar three 

of R2P is significant. However, while under Article 89 State Parties “undertake to act”, which is a 

clear obligation under international law, pillar three of R2P envisages that the international 

community is “prepared to take collective action”, which is rather a political commitment than legal 

obligation. In this sense, it is reasonable to speculate that combatant POC could enhance R2P by 

adding a legal dimension to the commitment to take a collective action when war crimes are 

committed, especially considering the fact that R2P draws its authority from existing international 

law, and with regard to war crimes, from IHL. 

Thus, while R2P reinforces expansive interpretation of Article 1 of the Geneva Conventions and 

draws a significant legal support on it, Article 89 of the API provides a legal underpinning for 

contentious pillar three of R2P. Moreover, R2P is an extremely useful political and policy tool, 

based on elements of existing IHL and international criminal law and providing a “rallying call” for 
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a wide array of actions aimed to protect civilians.578 

4.3. Humanitarian POC and R2P 

“Protection” lies at the core of many civil agencies’ activities including humanitarian, 

political/developmental and human rights organizations579 with the ICRC and the UNHCR as the 

main protection actors.580 They do not contribute directly to protection but rather supplement the 

roles of other POC actors and, thereby, contribute to indirect protection through their targeted 

protection mandates and tasks and the partnerships they develop with recipient populations.581 

When a state is unable to protect its populations, the complementary responsibility lies with 

outsiders to assist. Such indirect engagement of humanitarian organizations, covered by pillar two 

of R2P, refers to activities that contribute to both the immediate and long-term physical and legal 

protection of civilians and their basic human rights.582 

As was mentioned earlier in the paper, humanitarian POC is applicable to large-scale violations of 

human rights occurring in situations of armed conflict, protracted social conflict, post-conflict, 

famine and natural disasters. The latter is of particular interest for this chapter, which, first, asserts 

the applicability of the R2P doctrine to natural disasters and, afterwards, traces possible ways of 

interaction between R2P and protection of civilian populations caught in natural disasters as part of 

humanitarian POC. 

4.3.1. R2P and Natural Disasters 

On 2 May 2008, the severe natural cataclysm, Cyclone Nargis, struck Myanmar (also called Burma) 

causing enormous damage and human suffering, including an estimated death toll of 78,000 with an 

additional 56,000 people missing.583 This humanitarian crisis deteriorated even further when the 

totalitarian Myanmar regime, ill-equipped to respond to the crisis on its own, notoriously refused to 
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allow a vital foreign aid to reach survivors.584 French Foreign Minister Bernard Kouchner raised the 

question of R2P’s implementation by the UN in order to ensure the delivery of assistance 

notwithstanding the junta’s resistance.585 

The majority of the scholarly community considers R2P inapplicable to natural disasters.586 Indeed, 

the S-G in his 2009 report clearly articulated that “to try to extend [R2P] to cover other calamities, 

such as HIV/AIDS, climate change or the response to natural disasters, would undermine the 2005 

consensus and stretch the concept beyond recognition or operational utility.”587 This argument 

carries an important practical significance: if R2P is about protecting everybody from everything, it 

will end up protecting nobody from anything.588 

However, Kouchner’s suggestion unleashed a storm of fierce debates. Supporters of the use of R2P 

in the Myanmar crisis insisted that there is no meaningful distinction between the failure to protect 

following natural disasters and the failure to protect from mass atrocities. According to 

“constructive interpretation” of the R2P doctrine, invoked by Wong, R2P applies not just to a 

government’s failure to protect its people from affirmatively perpetrated mass atrocities but also 

from harm caused by its omission to act when that omission constitutes a crime against humanity 

under international law.589 Notably, the current work of the ILC on protection of persons in the 

event of disasters holds that the affected State has the duty not to arbitrarily withhold its consent to 

external assistance where its national response capacity is exceeded.590 The violation of this duty, 

given its consequences having impact on a large amount of population, can be considered as a 

serious breach of international law within the meaning of Article 40 of the ILC’s Articles on State 

Responsibility and trigger the application of its Article 41 calling for the obligation of the 
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international community to cooperate to put an end to such breaches.591 

To determine that R2P is inapplicable simply because a natural disaster was involved would tarnish 

the doctrine and reduce it to an empty letter.592 To the extent that R2P applies, it does so because of 

the state’s deliberate failure to act to protect its people from harm in the wake of natural disaster 

and not because of deaths immediately caused by this disaster.593 When that failure to act accounts 

to a crime against humanity (a serious breach in the meaning of Article 40 of the ILC’s Articles on 

State Responsibility), R2P applies squarely to the situation. 

The Rome Statute of the ICC defines “crimes against humanity” as “any of the […] acts when 

committed as part of a widespread or systematic attack directed against any civilian population, 

with knowledge of the attack” and include murder, extermination, apartheid and “other inhumane 

acts of similar character intentionally causing great suffering, or serious injury to body or to mental 

or physical health”.594 Following this definition, it is possible to assert that Myanmar’s actions, or 

the lack thereof, meet all the essential requirements: failure of the Myanmar government to help its 

citizens and interception of the foreign aid could be characterized as mistreatment of the population, 

and therefore an “attack” in the meaning of Article 7(1) since it is widespread and systematic in that 

it affects a broad population, against which it is directed, and Myanmar is undoubtedly aware of its 

(in)action.595 Thus, it is reasonable to admit that the Myanmar government’s response to Cyclone 

Nargis constituted a crime against humanity and R2P, therefore, is applicable to this case. 

4.3.2. Interaction between R2P and Humanitarian POC in Cases of Natural Disasters 

Having asserted the relevance of R2P to natural disasters when governments can be held 

responsible for failure to shoulder protection to their populations from harm caused by natural 

disasters when such omission is attributable to crimes against humanity, it is possible to construe a 

link between R2P and humanitarian POC and explore the ways how such an interaction could 

enhance an overall protection of civilians. 

                                                           
591 See ILC’s Articles on state responsibilities, Articles 40-41, 2001. 
592 See, inter alia, Axworthy, L.; Rock, A., Responsibility to Protect? Yes, in Globe & Mail, 9 May 2008, at A22 

("What is the moral distinction between closing the door of rescuing people from death by machete and closing the door 

of life-saving aid?"). 
593 Wong, J., "Reconstructing the Responsibility to Protect in the Wake of Cyclones and Separatism", in Tulane Law 

Review, Vol. 84, p. 246, 2009. 
594 Rome Statute of the International Criminal Court, 17 July 1998, Art. 7(1). 
595 Wong, J., "Reconstructing the Responsibility to Protect in the Wake of Cyclones and Separatism", in Tulane Law 

Review, Vol. 84, p. 251, 2009. 
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Given the vague nature of humanitarian POC and the lack of a solid legal basis, it is clear that the 

concept of R2P could assist in reframing the response of the international community to the gross 

human rights violations following natural disasters. So far, humanitarians mostly engage in pillar 

two responsibility including activities such as the deployment of aid workers in order to increase 

protection through presence; targeting assistance to specific locations or communities so as to 

reduce tensions and vulnerability; placing conditions on the delivery of assistance in order to 

encourage compliance with protection standards and other peaceful measures.596 Monitoring, 

reporting, advocacy are increasingly invoked as humanitarian agencies seek to inform, encourage 

and facilitate protection by other actors in recognition of their lack of capacity to protect directly.597 

Such activities need consent of the host government and are subject to the principle of impartiality.  

Notably, despite all the good these activities are designed to achieve, they become completely 

irrelevant if the national government does not consent to their deployment, as happened in 

Myanmar. This gap in protection could be filled by invoking the protection framework of R2P. 

Significantly, in this context, the R2P principle can only be referred to if state is unable to fulfil its 

pillar one responsibility and unwilling to accept assistance of the international community when 

such action/omission is equivalent to the commission of crimes against humanity given their 

systematic and widespread nature and awareness of the host government that these crimes are 

taking place. In other words, these are the situations that call for R2P’s pillar three implementation 

where consent of the national authorities is immaterial, and the coercive measures under Chapter 

VII is the only option left to the international community. 

Moreover, there are some important parallels between the case of Myanmar and that of Serbia,598 

where the ICJ invoked the responsibility of due diligence of Serbia, a state that had not taken all 

measures that were reasonably available to it to prevent genocide. So too, presumably, might be 

Myanmar that refused to accept foreign aid to protect the victims of the Cyclone Nargis and, 

thereby, to prevent crimes against humanity from occurring. Additionally, the ICJ has 

acknowledged that positive obligations of due diligence are equally relevant to other mass atrocity 

crimes, which “protect essential humanitarian values, and which may be owed erga omnes.”599 

                                                           
596 O'Callaghan, S.; Pantuliano, S., Protective Action: Incorporating Civilian Protection into Humanitarian Response, 

HPG Policy Brief 29, p. 6, December 2007. 
597 Ibid., p. 7. 
598 Bosnia and Herzegovina v. Serbia and Montenegro, ICJ, Judgment of 26 February 2007. 
599 Ibid., para. 147. 
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Thus, R2P can strengthen humanitarian POC by providing for a wider range of possible measures 

exercised by the international community to protect civilians up to the use of force in situations 

where mass atrocity crimes are taking place in the aftermath of natural disasters given the failure of 

host states to respond appropriately to such disasters. Moreover, it is reasonable to assume that a 

full range of measures envisaged by R2P can be equally applicable to other humanitarian POC 

situations where the harm caused to civilians reaches the level of mass atrocities. 

One may view this argument as extremely progressive and not affirmed by state practice. However, 

with increased recognition of the impact of crises on civilians, the international community can no 

longer turn a blind eye when gross human rights violations are occurring whether as a result of 

armed conflict, post-conflict situation, natural disaster or famine. 

It is also worth of mention in this context that the growing importance of non-traditional security 

concerns in the Asia-Pacific region (tsunamis, floods, deadly earthquakes, pandemics and the like), 

spurred by the unfolding humanitarian catastrophe in Myanmar and increasing acceptance of R2P 

as an ethic of responsible sovereignty, enables a favourable environment for an alternative 

protection doctrine – the so-called “responsibility to provide” (R2Provide) which is guided by three 

principles: 1) the responsibility of affected countries to provide for humanitarian relief quickly and 

effectively to their people; 2) where necessary, disaster-hit countries should facilitate the entry of 

external assistance; 3) any external help should have the consent of the affected countries and fall 

under their control.600 This is a more “soft” version of R2P adjusted to the Asian needs, values and 

concerns over their territorial integrity and non-interference in domestic affairs. The key emphasis 

here is on provision rather than protection. This is a significant development, especially considering 

the general reluctance of Asian countries to fully accept R2P, largely out of concern over the 

doctrine’s endorsement of the use of military force. Needless to say, the overlap between 

humanitarian POC and the R2Provide is enormous, which creates a huge potential for the mutual 

reinforcement of the two norms in the Asian region. 

5. Conclusion 

The increasing rapprochement of R2P and POC is a clear consequence of the universal endorsement 

of R2P and the growing presence of POC in peacekeeping mandates. These developments gave 
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impetus to normative, operational and institutional cross-fertilization between both protection 

agendas with an ultimate goal to leave no gaps in protection of groups or individuals in the face of 

mass human rights violations. If properly understood, not confused and simplistically associated 

with military intervention, R2P and POC can ultimately ensure that humanitarian disasters 

witnessed in the twentieth century will never happen again. 

This thesis provided for a detailed overview of the evolution and conceptual frameworks of the two 

norms of protection as well as their legal underpinnings. R2P was shown to develop rapidly from an 

“ambitious” idea to the universal political commitment to reframe the global concern over civilian 

populations facing genocide, war crimes, ethnic cleansing and crimes against humanity. However, 

despite its immense political value, the legal content of the doctrine remains controversial, which is 

illustrative in different legal qualities of its pillars. While pillar one of R2P is firmly anchored in 

IHRL and IHL and is undoubtedly a legal norm, the legal status of pillars two and three is less clear, 

albeit in light of the recent developments, discussed in the thesis, states are no more allowed to 

stand by in the face of mass atrocity crimes. POC, in the meantime, emerged as a part of IHL and is 

a matter of law in its narrow version. However, it increasingly involves more than a mere 

application of the laws of war and since the 1990s it has become a policy commitment by the SC, 

troop contributing states, peacekeepers and humanitarian organizations. This broad version of POC 

is ambiguous and it is still debated whether it imposes any legal obligations, including the use of 

lethal force, on states and the international community to protect civilians from wide-spread human-

inflicted violence. 

This thesis also illustrated how many similarities R2P and POC share in terms of their origin, 

evolution, scope of applicability, structural framework, legal basis and actors involved and, yet, 

how different these two principles are. Concerning commonalities, the two doctrines share the same 

fundamental concern – to protect the most basic rights of physical security from large-scale 

violence; impose a range of negative and positive obligations on states and non-state actors towards 

civilian populations; contain similar structural components – the four perspectives of POC and the 

three pillars of R2P – where less robust versions of the norm have the largest application, with more 

interventionists measures being narrower and limited to certain circumstances; engage various 

actors charged with specific functions to ensure a continuum of response; share similar legal 

                                                                                                                                                                                                 
600 IISS Report of the Shangri-La Dialogue: The 7th IISS Asia Security Summit, Singapore, 30 May-1 June, London: 

IISS, 2008. 
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frameworks; and both (R2P and broad POC) emerged in response to the failure of the international 

community to respond appropriately to the humanitarian scourges of the 1990s. 

As to the distinctions discussed in the thesis, the R2P regime is only applicable to the four atrocity 

crimes, namely, genocide, war crimes, ethnic cleansing and crimes against humanity irrespective of 

whether these occur in times of peace or war. POC, for its part, can apply to any discrete act 

committed in an armed conflict, post-conflict situations, internal disturbances, famine and natural 

disasters. Moreover, the framework of response, envisaged by R2P is deeper and more diverse than 

that of POC. 

Given their substantial overlap, the two principles can support each other and, thereby, strengthen 

the overall protection of the most vulnerable. Such an interaction, seen by many as a major 

conceptual achievement and a strong practical opportunity601, was traced in relation to 

peacekeeping POC and R2P, where, on the one hand, R2P has provided a powerful language to 

shape expectations about what peacekeeping forces are obliged to do in cases when egregious 

human rights violations are taking place both in the immediate vicinity of peacekeepers and in the 

areas located outside of their direct control when peacekeepers are aware of such crimes and are in 

sufficiently close proximity to be able to respond and have capacity to do so; as well as crystallizes 

the obligations of contributing states to ensure that their troops are appropriately mandated, trained 

and resourced to react adequately to the possible perpetrations of mass atrocity crimes. On the other 

hand, peace operations with a POC mandate were viewed as operationalizing all three pillars of the 

R2P concept. 

Furthermore, a huge potential for mutual reinforcement was identified with regard to combatant 

POC and R2P. The main premise was that R2P added a political consensus to the expansive 

interpretation of Article 1 common to the Geneva Conventions according to which states are 

obliged not only to ensure the effective implementation of these Conventions within their 

jurisdictions but also to encourage other states to act likewise. Additionally, contentious pillar three 

of R2P finds its legal basis in Article 89 of the API, which justifies the collective action of the 

international community in response to war crimes. 

Ultimately, the thesis examined points of interaction between humanitarian POC and R2P. Having 

                                                           
601 See, for instance, Popovski, V., Interaction of the Norms of Protection, in Francis, A.; Popovski, V.; Sampford, C. 

(eds.), Norms of Protection: Responsibility to Protect, Protection of Civilians and Their Interaction, p. 276, 2012. 
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identified the applicability of the R2P norm to natural disasters, the paper concluded that R2P could 

strengthen humanitarian POC by providing for a broader array of possible measures exercised by 

the international community to protect civilians including the use of military force in situations 

where crimes against humanity are taking place given the failure of the host state to respond 

appropriately to natural disasters. Should this opportunity for interaction fail to be realized in the 

Asian context due to the general reluctance in the Asia-Pacific region to fully endorse the R2P 

protection toolkit, an alternative road to the enhanced civilian protection runs through the 

R2Provide, specifically tailored to the Asian needs and concerns. 

Regardless of this enormous potential for mutually beneficial interaction, the two norms are 

frequently misinterpreted and abused and there are complications in understanding their distinct 

roles. Such confusion was illustrated in the case of the Libyan war in 2011. While this case 

indicates how the full convergence of the two protection norms can generate the timely and decisive 

response of the international community to protect civilians, there are many controversies and fears 

surrounding the parallel application of the two protection principles, in particular those relating to 

the capacity of R2P and POC to serve as tools for regime change. 

Thus, while R2P and POC can coexist in a mutually reinforcing relationship, the potential for 

misuse is present and continues to hinder the fullest scope of action of the international community 

in response to the egregious violations of human rights, as the case of Syria demonstrated. 

Nevertheless, the issue of selectivity brought by Syrian and other experiences should not be 

interpreted as a fiasco of the two protection norms but rather as an impetus for further research on 

how to response effectively to the human rights emergencies even in the most complicated 

situations. In fact, Popovski observed that states and other actors may misinterpret the norms – 

either to avoid their obligations or to pursue selfish national interests – but this does not render the 

norms useless. Violating the law should not make the law disappear.602 

In light of these reflections, it is possible to argue that the danger of irreconcilability between R2P 

and POC is much less than the benefit of their interaction. With a view to strengthen this benefit, 

Popovski, for instance, suggested the building of regional capacities that can be instrumental for 

both protection regimes.603 R2P is clearly articulated in Article 4(h) of the 2000 Constitutive Act of 

the AU, according to which member states of the AU can agree upon measures, including the use of 
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coercive force, “in respect of grave circumstances, namely war crimes, genocide and crimes against 

humanity”. Notably, Article 4(h) authorizes the AU to receive SC authorization subsequent to the 

military intervention. Similarly, R2P and POC have been mainstreamed within various institutions 

of the EU604 and have been recently advanced in the Asia-Pacific region.605 Thus, it would be very 

important for the further development of the two norms to include R2P and POC terminology in 

various regional organizations’ charters. 

Another important task, suggested by Popovski, is to create greater clarity on specific capacities, 

measures and tools and to ensure policy coherence in relation to R2P and POC. There is also a need 

to develop different strategies applicable to the preventive and reaction phases. For instance, these 

would include enhancing early-warning systems; strengthening regional standby forces; 

empowering additional bodies, such as the Peacebuilding Commission, with mandates and 

resources; developing national R2P and POC implementation strategies; and increasing assistance 

in developing states’ capacities to prevent and protect.606 The cross-regional learning and assistance 

is crucial. Although transformation of R2P and POC into fully operational concepts is a long-term 

process, there are early indications of success, discernible in the work of the UN and other actors. 

The last issue worth of note is the lack of the prosecution dimension in the normative framework of 

both agendas. R2P and POC place their focus at prevention and reaction falling short of demanding 

prosecution of perpetrators of violations. Even though the responsibility to rebuilt component of 

R2P as well as Security Council POC include some commitments to prosecute violators, the 

discussion and analyses of the civilian protection and the prosecution of those responsible for 

crimes “have hitherto proceeded along separate lines”.607 It would be crucial for an overall 

transformation of R2P and POC from words to deeds to treat the issues of international protection 

and prosecution as closely interrelated. 

                                                                                                                                                                                                 
603 Ibid., p. 276. 
604 See Damien, H., “R2P, Africa and the EU: Towards Pragmatic International Subsidiarity?”, EU Institute for Security 
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All in all, the evolution and development of R2P and POC from 1990s to the present is illustrative 

of various crises, successes and failures, experienced by the international community in the face of 

humanitarian catastrophes and is fraught with many uncertainties, controversies and fears. 

However, “this has been an impressively fast normative evolution – an academic formula that 

turned into a major global agreement on how to protect civilians and respond to mass atrocities”.608 

                                                                                                                                                                                                 
607 Ibid. 
608 Ibid., p. 277. 
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Appendix 

Extract from the 2005 World Summit Outcome Document 

 

Responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes 

against humanity 

138. Each individual State has the responsibility to protect its populations from genocide, war 

crimes, ethnic cleansing and crimes against humanity. This responsibility entails the prevention of 

such crimes, including their incitement, through appropriate and necessary means. We accept that 

responsibility and will act in accordance with it. The international community should, as 

appropriate, encourage and help States to exercise this responsibility and support the United 

Nations in establishing an early warning capability. 

139. The international community, through the United Nations, also has the responsibility to use 

appropriate diplomatic, humanitarian and other peaceful means, in accordance with Chapters VI 

and VIII of the Charter, to help protect populations from genocide, war crimes, ethnic cleansing and 

crimes against humanity. In this context, we are prepared to take collective action, in a timely and 

decisive manner, through the Security Council, in accordance with the Charter, including Chapter 

VII, on a case-by-case basis and in cooperation with relevant regional organizations as appropriate, 

should peaceful means be inadequate and national authorities manifestly fail to protect their 

populations from genocide, war crimes, ethnic cleansing and crimes against humanity. We stress 

the need for the General Assembly to continue consideration of the responsibility to protect 

populations from genocide, war crimes, ethnic cleansing and crimes against humanity and its 

implications, bearing in mind the principles of the Charter and international law. We also intend to 

commit ourselves, as necessary and appropriate, to helping States build capacity to protect their 

populations from genocide, war crimes, ethnic cleansing and crimes against humanity and to 

assisting those which are under stress before crises and conflicts break out. 


